Russell Ellett, an Infant, etc. v. Ray Carpenter and Stella Carpenter by unknown
Record No. 2:072 
In the 
Supreme Court of Appeals o f Virginia 
at Richmond 
RUSSELL ELLETT, AN INFAf''T, ETC., 
v. 
RAY CARPENTER AND STELLA tARPENTER 
FROM TITB ( IRCt:I T COURT OF CL'LPEPER C'Ol:)<TY 
" The br iefs shall be printed in type not less in size than 
small pica, and shall be nine inches in leng t11 and s ix inches 
in width, so as to conform in dimensions to the printed 
recordR along with which they are to be b•,und, in acco rrl-
nnce with Act of Assembly, approved :Mn r ,~h ] , 1903; and 
the clerks of this court are rti r ectcd not to ·ecoive or file a 
brief not ronforming in all respects to the aforementioned 
rortu i rem en ts." 
The forego ing is printed in small pica tyre for t hr infor-
nHttion of rol!n!'lr l. 
M. R. ·w. \ 'P'PS. Cleric. 
J '1 3 I i i 
IN THE 
Supreme Court of Appeals of Virginia 
AT RIOHMOND. 
Record No. 2072 
RUSSE-LL ELLETT,· AN INF.A,NT, BY A. C. ELLETT, 
IllS NEXT FRIEND, 
versus 
RAY CARPENTER .A:ND STELLA CARPENTER 
PETITION FOR WRIT OF ERROR. 
1'o the Il onorable Chief Justice and Associate Justices of the 
S'ltpre1ne CO'lu·t of Appeals of Vi1·ginia: 
Petitioner, Russell Ellett, an infant, by A. C. Ellett, his 
next friend (who for the sake of brevity will hereinafter be 
referred to as plaintiff, the same position he occupied in the 
trial court), respectfully subrnits the following case; and says 
tl1at he is aggrieved by a judg·ruent of the Circuit Court of 
Culpeper County, Virginia, entered on the 12th day of .L\.u-
gust, 1938, setting- aside the verdi~t. of a j,ury returned in his 
favor for Ten Thousand Dollars ($10,000.00) on the 26th day 
of ].f.arcb, 1938, against defendant Stella Carpenter (who for 
the sake of brevitv will hereinafter be referred to as defend-
ant, the same position she ocaupied in the trial court), and 
dismissing the action at the cost of the plaintiff. 
2* 'ii= A transcript of the record accompanies this petition 
from ·which it will clearly. be seen 'that all the questions 
involved were purely for jury consideration. · 
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The Court, however, on a motion submitted to set aside the 
verdict, sustained the motion and dismissed the action at the 
cost of the plaintiff. 
The only Assignment of ErrQr in this cause is to the action 
of the trial court in setting aside the jury's verdict and dis-
mi~sing the cause at plaintiff's cost. 
THE PL1!1ADINGS. 
On the 27th day of ,January, 1938, plaintiff filed his notice 
of motion against Ray and Stella Carpenter, claiming Ten 
Thousand Dollars as damages; defendants filed the plea 'of 
the general issue, and issue having been joined, the cause 
was heard on the 26th day of March, 1938, before a jury \Yho 
returned their verdict in the words and figures following: 
''W,e, the Jury, upon the issues joined find in favor of the 
plaintiff against the Defendant Stella Carpenter and assess 
his damages at Ten Thousand Dollars ($10,000.00), and on 
the issues joined as to defendant Ray Carpenter we :fincl in 
favor of said defendant Ray Carpenter. J. M. Colvin, Fore-
-man." (Pps. 2, 3, 4, 5, 6 and 7, ~1S. Record.) 
which verdict was set aside on the 12th of August, 193'8, by 
the court, to which action of the court in setting the verdict 
aside plaintiff duly and properly excepted. 
ADl\fiTTED FACTS. 
Main .Street in the town of ·Culpeper runs north and 
3* south *through the town. Evans Street runs east and 
west throug·h the town, and the two streets intersect near 
a building known as the Weaver Garage. There is located 
in the southeast intersection a large brick building owned 
by D. C. Weaver; in the southwest intersection a filling sta-
tion; in the northwest intersection the residence property of 
R. T. Green; and in the northeast intersection a dwelling 
house known as the Inskeep residence. The photographs in-
troduced in evidence, which will be hereinafter referred to, 
show plainly the location of the streets and where they in-
tersect. 
Main Street from curb to curb when reaching and crossing 
Evans Street is of the width of 46¥2 feet. Evans Street at 
the intersection and crossing Main Street from curb to curb 
is 25.2 feet on .the east side, and 28 feet on the west side of 
~fain Street; Culpeper, an incorporated town with a popu-
lation of between twenty-five hundred and three thousand. 
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The intersection of the streets mentioned is in the residen-
tial section of the town. 
BRIEF STATEMENT OF FACTS FROM VIEWPOINT 
. OF PLAINTIFF AND DEFE.ND.A,NT 
RESPECTIVELY. 
From Viewpoint of Pla·intijf: 
On the 4th day of October, 1937, he was driving a small 
pick-up truck owned by him along Main Street in a north-
erly direction, at around three o'clock in the afternoon, and 
in approaching Evans Street he was far to the right-hand 
side of Main Street; the left wheels of his truck approxi-
mately 5 feet to the right of the crown of Main Street as 
4* be approached Evans Street, and *continued in a straight 
line across the street until he had gotten three-fourths 
of the 'va.y across, when the rear left of his truck was struck 
a terrific blow by the front of defendant's car, causing the 
truck to turn over, and as the result of the impact plaintiff's. 
head was thrown against a wooden strip at the top of his truck 
and injured seriously and permanently as the direct and 
proximate result thereof. 
At the time of the injury complained of a young man by the 
name of Pier~e was riding in the plaintiff's truck with him; 
they were both pupils attending the high school at Culpeper 
and were going to their homes located near Rixeyville, a vil-
lage approximately ten miles north of the town of Culpeper. 
1Vhen crossing Evans Street plaintiff was looking ahead 
and did not see the car driven by defendant, but heard it 
strike his truck and realized the result. 
Pierce saw the car driven by defendant approaching along 
Evans Street, coming from the 'vest before ~either the car 
or truck had gotten into the intersection of the two streets, 
while the car was. 23 yards west of the truck, and the truck 
27 feet from the point of impact. After the impact the truck 
came to rest 12 yards from where the impact took place. 
F'rmn Viewpoint of Defendant: 
She says before the impact she was driving eastward along 
}]vans Street, as far as Rhe could get to the right-hand side 
, of the street; that she did not see the truck until after she 
had gotten in the intersection, and that she 'vas still as 
5* far to the *right as . she could get; the plaintiff's truck 
came into the intersection and first, turned to the rig·ht, 
then to the left, and the fender thereof collided with the front 
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of her car, and then the truck turned to the right and turned 
over twice. (A n1ost improbable statement, and one that 
could not possibly be accepted as true, and one that is con-
tradicted by all other witnesses who ·went on the stand.) She 
says her view of cars coming down Main Street from the 
south and crossing Evans Street was obstructed by a van 
placed on ~lain Street to the left looking south of the filling 
station, the presence of which so interfered with her vision 
as that she was unable to see the plaintiff's truck approach-
ing Evans Street. She further said a car was coming fr01n 
the east down Evans Street meeting her. No one. else ever 
heard of the car. She says her uncle was there present at 
the time and saw the collision; that uncle is a living n1an, but 
he never testified in behalf of his niece, the defendant. 
TH-E EVIDENCE. 
George ~f. Jan1eson, a competent photographer, took the 
photographs introduced in evidence and identified by the sig-
·nature of the Judg·e as Exhibits Numbers 1, 2, 3, and 4 with 
the testimony of :Mr. Jameson (pps. 11, 12 and 13, J\tiS. Rec-
ord). 
6* *J\tiarshall Pierce then testified that he was eighteen 
years old, attending school at Culpeper; that on the 4th 
of October, 1937, he was riding· in the pick-up truck with the 
plaintiff when the plaintiff was injured; that the pick-up truck 
was going north along M:ain Street and to reach their destina-
tion had to cross Evans Street. 
The following questions 'vere asked J\tir. Pierce and an-
swers given (p. 15, J\tiS. Record) : 
'' Q. 'Vho caused the truck to turn over-what was the cause 
of it1 
''A. A Chevrolet coach, which came frmn towards Sperry-
ville, a,nd as the ';~o coach, which was a Chevrolet coach, it 
came fro1n Evans Street and hit the rear fender of the 
'pick-up' truck 'vhich I was riding in-that caused the col-
lision. 
'' Q. What hecan1e of the truck when the Chevrolet struck 
it, collided with it 1 
''A. It first turned over on 1ny side. 
'' Q. Which side 'vere you on~ 
''A. Opposite the driver; on the right-hand side, and as 
the truck fell I fell·· on my arn1 and my arm broke the glass 
window of the truck and n1y arm went through it and the 
truck fell on n1y ann'' (p. 16, 1\'IS. Record). 
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'' Q. At the time of the collision what did the driver of the 
car do; did he continue to drive the truck, or did he lose 
control of it? 
''A. He lost control. He was thrown in the top of the au-
tomobile; he hit his head on one of the wooden slats and 'vas 
knocked out. 
'' Q. What did he do then f 
''A. He did not do anything; he fell, slumped. 
'' Q. Did his hands go off the wheel? 
''A. Yes, both hands. I would say his head was in one foot 
of the top of the truck; he went up that foot and then fell, 
slumped in the seat. · 
"(J. At what rate of speed would you say that truck was 
running in which you and l.Vfr. Ellett were riding just before 
the collision f 
"A. Not over twenty miles" (p. 116, ~IS. Record). 
7* :j(,,' Q. Why do you say that it was not going over twenty 
miles an hour? 
''A. Because of the fact he stopped just about a block be-
fore that for an autmnobile cmning in the intersection, com-
ing· into 1\fain Street, at the Texaco Service station; he 
stopped there and then released his brake and started up 
again and he could not possibly have been going· more than 
twenty miles an hour at the rate he was going then" (p. 17, 
MS. Record). 
l'Q. Did you see the Chevrolet car that collided with you 
before it got to you 1 
''A. Yes, I saw it coming up Evans Street. 
'' Q. How far from ]\fain Street was it when you first saw 
itY 
''A. About eighty feet, I would say, approximately, just a 
guess, from where I first saw the automobile" (p. 17, MS. 
Record). 
It may be proper at this time to call attention to the fact 
that the witness here said the car was 80 feet from him; later, 
as the record will disclose and as will be pointed out, he 
stood where he thought he w·as on the ground and where he 
thoug·ht the car was, the distance proved to be 69 feet in-
stead of 80 feet. as tho witness first tcstifi(3d. He says, how-
ever, this was just a guess. The ·witness first testified that 
he thought he was one-fourth in the intersection when he first 
discovered the presence of the car coming up Evans Street 
frorn the west. When he went upon the ground he placed 
the point at 27 feet from the point of impact and where he 
"ras when he first saw the .car. He was, wh~n he testified, 
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1nistaken about where the intersecting lines o~ the .streets 
were, as he says. The witness was then asked the following 
question: 
"Q: Did that auton1obile strike that truck with ~uch for~eY 
''A. It threw me over to the door on my side and threw the 
driver up in the top of the car. It evidently got a pretty hard 
lick from somewhere by throwing both of us from our seats'' 
(p. 18, !tiS. Record). 
''Q. Were you .conscious at all times¥ 
''A. Yes, I was conscious at all times. 
'' Q. Did your head go against the top at allY 
"A. No, not that I know of'' ( p. 19, MS. Record). 
The witness was then asked to point out where the collision 
· took place, and he pointed out where Main and Evans 
8* Streets were, ~and was handed a photograph certifieQ. as 
Exhibit No. 4 'vith Jameson's testimony and asked to 
make a cross mark where the truck was hit. An examina-
tion of the photograph will show the cross mark ·with a ring 
around it as n1ade bv the witness, which is a very short dis-
ta:p.ce from the easf curb of ~Iain Street, and then he was 
asked to point out, which he did by n1aking 3: cross mark, 
about where the truck was when it turned over, and the mark 
with ring around it shows where the truck was when it stopped 
turning over after being struck. 
Later counsel, court, jury and 'vitnesses went upon the 
gTound where the injuries occurred and inspected the scene 
of the accident. The witness Pierce while on the ground w~s 
directed by the court to point ·out where the Chevrolet car 
was when he ·first sa'Y it. His statement of the measurements 
follow (see p. 83, ~IS. Record) : 
''From the point 'vhere Pierce placed Ford truck when he 
first saw Chevrolet to point he alleges impact occurred is 9 
yards; 
''From straight line between these two points, and per-
pendicular thereto, to point where he placed the Chevrolet 
car ·when he first saw it is 23 yards; 
''From point of alleged impact to where front of truck 
can1e to rest is 12 yards." 
This witness, after he had made the measurements on the 
ground, practically arunitted that he was mistaken when he 
said the Chevrolet car was 80 feet from him ·when he first dis-
covered its presence on Evans Street. .The mistake is shown 
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when the distance was stepped, and developed to be 69 feet 
' instead of 80 feet. . ~* *The following questions were. _asked the witness 
Pierce when on the stand the second tiine (p. 84, MS. Rec-
ord): 
. '' Q. When you testified about the intersection of J\1:ain and 
Evans Street did you ~now then where the intersection was Y 
''A. No, I had not been down there; I just said it approxi-
mately; that is, passing through the intersection as I go 
through frequently, and I had not been oyer to· investigate, 
or measure, or look at it since, or measure the distance With 
my eye. It was just from the automobile. ' 
"Q. Where did you think the intersection was? 
''A. I thought it was 15 feet or more in the opposite di-
rection from where it was. vVhen I got there I found it was 
about 15 feet north.'' 
, ''Bv the Court: . 
'' Q. ..A.t the time of the accident were there cars standing 
on the corners there¥ 
"A. Not that I remem.ber; I remember a large van, a yel-
low van across there. ' 
"Q. vVhat do you n1ean by across there? 
"A. Across from Weaver's garage; they unloaded at that 
filling station on the corner. 
"Q. IIow far from the corner? 
"A. The car was about 8 feet from the corner'' (p. 85, 
1\IS. Record). 
The court's special attention is. directed to the following 
questions and answers. Senator Goolrick, representing 'the 
defendant, asked the questions: 
''Q. You went down there a few minutes ago and when the 
Judge asked you, in the presence of the jury and the coun-
Rel, to place where your truck was, you went and stood op-
posite the brick wall at ~fr. Weaver's garage, how do you 
explain the fact that you placed your truck south of the in-
tersection when this morning .you said it w~s one-fourth across 
the intersection when you first saw Mrs~ Carpenter's carY 
''A. Because I thought the intersection was wider than it 
·was and I had never stood there. 
'' Q. Why did you come here this morning and testifv to 
this jury and leave them under the impression you knew what 
you were talking about when you had not been there -to see Y 
"A. Your Honor, I said my :figures were approximate. 
8 Supreme Court of Appeals· of Virginia. 
"Q. You stated that about 1\IIrs. Carpenter's car? 
''A. As to the one-fourth. 
'' Q. You placed your Ford truck-you stood on the point 
where your Ford truck was when you first saw Mrs. 
10* *Carpenter's car coming from the west on Evans Street, 
then you placed yourself on the point where yo:n al-
lege the collision occurred, and the distance between the two 
points was 9 yards and you were going 20 miles an hour? · 
''A. I said not over 20 miles an hour. * * * 
'' Q. The court asked you to g·o and stand on all these 
points and you did it, did you not~ 
' 'A. Yes, sir. 
''Q. You showed the jury, to the best of your knowledge, 
where you were 1 
''A. Yes, sir" ( p. 86, 1\£8. Record). 
· 'Q. If your testimony is w-orth anything at all, how do 
you explain the fact that 1\tirs. Carpenter's car went 23 yards 
and your car went only 9 yards? 
''A. If she was going faster than I said she was- «• * * 
'' Q. And you told the jury this morning that she was go-
ing 20 to 25 miles an hour? 
''A. In an auton1ohile you cannot judge the distance like 
that. I said I was not going over 20 miles an hour. 
''Q. How fast were you going~ 
''A. Anywhere from 15 to 20. I don't know; I did not look 
at the speedon1eter" (p. 87, 1\fS. Record). 
''By the Court: 
''Q. Which way was ~fr. Ellett looking~ 
''A. He was looking· straight in front of him. He had just 
wiped his windshield and took his hand off the wiper. 
'' Q. Did you not call his attention to this other car 1 
''A. No, I was afraid if I called his attention he might 
slow up and she 1night hit the car in the middle instead of 
in the rear'' ( p. 88, l\iS. R-ecord). 
Another question by 1\:Ir. J.\!Iiller on re-direct examination: 
'' Q. You told lVIr. Goolrick, looking at a car coming to von, 
you could not tell how fast it was going·, did you not? ~ 
''A. No, he asked me ho"r fast I thought it 'vas going. I 
was just approximatiltg; could have been 10 miles. 
"Q. Could have been 1nore than that' 
"A. Yes ; I don't think less" ( p. 88, 1\1:8. Record). 
1\ir. Goolrick, on re-cross exa1nination, asked the same wit-
ness the following question: 
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'' Q. Why do you think it could not have been less Y 
11 * *".A. Because if it had been going less it would have 
been going quite slow. You can judge the speed of a 
car going· 10 n1iles an hour easier than you can going 40 miles 
an hour'' (p. 88, lVIS. Record). 
Dr. J. IJtl. lJ!Ieredith, of the medical staff at the University 
of Virginia Hospital, was called as a witness for plaintiff. 
The \vriter dee1ns it unnecessary to do more in reference to 
his testimony than to direct the court's attention to the pages 
in the record showing his evidence in full. His evidence will 
be found in ~fS. Record fro1n page 32 to page 41, inclusive. 
In fact, Senator Goolrick, representing the defendant, 
raised no question about the amount of damages; never con-
tended in view of Dr. ~tferedith 's testimony that the damages 
were excessive. 
H. Ill. Hawkins, a town officer, said he went to the scene 
of the accident immediately after it happened on the 4th of 
October, 1937, and· found ~Irs. Carpenter pulled over on the 
far side of Evans Street next to the Weaver Garage, and 
plaintiff's truck lying to ~he north of the crossing, heading 
up south, turned over. 
'' Q. vVhat did you see on the bumper~ . 
''.A. I saw a dent. 
"Q. The n1iddle of the bumper, or 'vhere? 
''A. It appeared to nw it w·as just beyond the middle, prob-
ably two-thirds across the bu1nper, the right of the car. 
'' Q. Did you notice whether the truck had been scarred or 
turned over? 
''A. Yes, the left back wheel of the truck was broken, five 
or six spokes, and the fender had been driven back nearly 
into the body. 
'' Q. 'Vhich fender? 
"A. The rear left fender" (p. 44, ThiS. Record). 
I 
Cross examination by l\Ir. Goolrick (p. 46, ~tfS. Record): 
'' Q. ~-low far north of the curb li~e of Evans Street 
J 2* would *you say the truck was when I you got there; that 
is, the north curb line of Evans Street¥ 
''A. Somewhere between 10 and 20 feet. 
"Q. On what side was the truck lying when you got there~ 
"A. I think it was on its left side." 
Photog-rapl1, Exhibit #4 with Mr. Jameson's testimony, 
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was handed witness Hawkins, and he was asked to show the 
jury where the Ellett truck was on the photograph when he . 
got there. He put a cross mark with an "0'' .around it (p. 
48, 1\tLS. Record). 
D. C. TVeaver said at the time of the impact he was in the 
front of his building-which is shown on the photographs 
-at the southeast corner of the intersection of the two 
streets, that he was talking over the phone at the time in 
his building· in the front room, and could see from where 
he was the collision take JJlace through the window; but he 1 
did not see the in1pact between the car and the truck, but 
heard the lick, and about the tirne he heard the lick he turned 
around and could see the pick-up truck turning over (p. 51, 
1\tiS. Record). 
"Q. vVhat do you mean by hearing the lick? 
''A. I mean the lick when the truck turned over; the lick 
from the car hitting it. 
''Q. You mean the lick from the car hitting the truck? 
''A. Yes, sir. '' 
''Q. Where was the Carpenter car when you got there? 
''A. That came across the street and stopped by my ga-
rage. . 
"Q. I now hand you a photograph, marked.'Ex. No.2 with 
1\IIr. ,Jameson's testin1ony' and ask you if you are acquainted ' 
with the scene as presented by that photographY 
''A. Yes, sir. 
'' Q. Do I understand that this building here that I have my 
fing·er on here, with the words 'Dick C. Weaver' appearing 
on there, is that your garage~ · 
>''A. Yes, sir. 
''Q. I will get you to mark on here, with the letter 'I', 
about where that Ellett car was when you reached there 
13* *after it had turned over~ 
"A. It come down here and was about here (indi-
cating). 
'' Q. In the intersection. 
''A. The car was coming around here. 
''Q. What carY 
''A. The truck turned over on· the left side. 
'' Q. Now, about 'vhere was it the truck came to rest Y 
''A. Right here. (Indicating.) 
"Bv Mr. Goolrick: 
""'Q. This is where the truck was turned ov:er, indicated by 
the letter 'I' on 'Ex. No. 2'7 
I--
R. Ellett, an infant, etc. v. R. &. S .. ,Carpenter. 11 
' 'A. Yes, sir. 
"Q. Mr. Weaver, how far would you· say the truck was, 
that is to mark 'I' on ~Ex. No.2' from your 'phone over which 
you were talking at the· time you heard the impact? 
''A. I would say around 100 feet; I guess all of that. 
"Q. Was your visibility good from the point where you 
were standing to the truck, where it turned over? 
''A. I could see it from that point. I had just finished talk-
ing over the 'phone and looked around right quick and could 
see it turning over'' (pp. 52 and 53, MS. Record). 
R . .A.. Johnson testified that he arrived at the scene of the 
accident soon after the impact. The. ·truck was· in bad con-
dition; that he examined the left rear wheel of plaintiff's truck 
to the best of his recollection, and it had four or five spokes 
broken in it and the rim of the same wheel had a bent place 
where the impact struck it; that the fender on the left side 
was mashed; the fender was eight inches wide and the wit~ 
ness thoug·ht about :five inches of that was mashed in the body 
or chassis of the truck (p. 59, MS. Record). 
'' Q. If ow did you describe the scar on the left rear fender? 
''A. The left rear fender had a five-inch broken place right 
above the running board. 
"Q. Five inches wide? 
''A. About five inches deep, bent in. 
'' Q. Bent in or broken? 
"A. Yes, bent in or broken, either way" (p. 61, MS. Rec-
ord). 
The rear left wheel of the plaintiff's car 'vas formally in-
troduced in evidence as an exhibit with Mr. Johnson's tes-
timony ( p. 63, ::1\:fS. Record). 
· 14* *8. F. Rixey, an engineer, made a map showing the 
distances across 1\:fain and Evans Streets at and about 
where they intersect.· He says that 1\{ain Street is 461h feet 
wide from curb to curb; that Evans Street is 25.2 feet wide 
( pp. 64 to 68, inclusive, MS. Record). 
Dr. J. L. Stringfellow simply testified about the injuries 
to plaintiff. He was the plaintiff's resident physician, and 
his evidence is along the same general lines as that of Dr. 
1\tferedith (pp. 69 to 72, MS. Record). 
Plaintiff said in telling the jury about his injuries that 
he was 18 years of age; that at the time he recei~ed the in-
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.juries he was driving his pick-up truck along Main Street 
and crossed Evans Street; that he 'vas going in a northerly 
direction to his home at Rixeyville. (See Evidence, p. 73 
und following·, 1\tiS. Record:) 
"Q. Russell, how fast were you driving along l\:lain Street 
at the time of this accident¥ 
''A. I was not driving over twenty miles an hour. * * * 
''Q. About where was your truck located at the time of the 
~ollision 1 
"A. \Vell, it was about three-fourths of the way across. 
'' Q. Going· in which direction 7 
''A. Going north. 
'' Q. Your car turned over aS a result of that collision, did 
it not~ 
''A. Well, I don't remember, but it did. 
''Q. What is the last you remember about it¥ 
"A. When the crash came into it and I turned over; I don't 
remember anything after that. 
'' Q. Do you remember the car striking you~ 
''A. Yes, sir. 
''Q. Did you see it when it struck you t 
''A. No, sir. 
"Q. Did you see the car before it struck you t 
''A. No, sir. 
'' Q. \Vhere did it strike your car~ 
"A. On the left rear fender. 
·,' Q. Ho'v do you lo1ow it struck your car? 
"A. Because I felt it strike and .it threw me up in the top 
of the car. 
'' Q. What kind of collision 'vas it, mild or severe¥ 
15* *''A. Very severe, from what I could understand. It 
was hard enough to thro'v me up in the truck and hit 
mv head and caused me to lose control of it. 
"''Q. You don't remember anything after that? 
''A. No, sir. 
'' Q. I-Iow have you been affected after that collision; how 
~lo you feel from it no'v! 
''A. On certain days my head is so sore I can hardly comb 
n1y hair. I see double. I can hardly see for the light. I can 
hardly close my jaws. So1netimes I cannot put n1y tongue· 
out; soincthues I have to reach n1y fingers in and pull it out. 
I have a roaring all the time in 1ny left ear. I cannot hear 
as good with my left ear as I can with the right one'' (p. 75,. 
1\iS. Record). 
"Q. Go .back to that-going along 1\'lain Street, you say, 
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at the rate of about twenty miles an hour, when you entered 
that intersection did you continue that rate until you were 
struck~ 
"A y . . 
. es, sir. 
'' Q. On ·which side of the crown of Ma:in Street, the right 
or left~ 
"A. On the right-hand side'' (p. 77 MS. Record). 
"Q. What did your head strike againstf 
''A. It struck a .slat across the top board of the truck. 
'' Q. The same slats are in there now that were there then 7 
''A. Yes, sir. 
'' Q. Are they hard or soft slats 7 
"A. Well, they are not soft. 
''Q. As a matter of fact, they are as hard as they can beY 
"A. Yes, sir." 
''By the Court : 
''Q. Wood or metal? 
"A. Wood'' (p. 78, MS. Record). 
"Q. I just want you to describe that slat, about the size 
of it-was it solid; was it thin? 
".L'\.. From what I judge, it is about an inch square. 
'' Q. An inch wide, you mean? 
''A. Yes, sir. 
"Q. Wide as an inch both ways? 
"A. Yes, sir, and it went across the top of the truck. 
''Q. Who was in the car with you~ · 
"A. Jack Pierce", (p. 79, ~IS. Record). 
Questioned on cross examination by Mr. Goolrick (p. 81, 
MS. Record) : 
'' Q. You think you were driving about twenty miles an 
hour? 
''A. I was not going over twenty miles an hour, if that. 
16* · *' 'Q. You say when the alleged collision occurred you 
think you bad gotten about how far across the intersec-
tion? 
''A. About three-fourths across. 
''Q. ,,Vhat makes.you say·that; why do you think that; that 
is right hard to estin1ate, is it not Y 
·'A. Because I could tell where I was" (pp . .Sl and 82, . 
MS. Record). 
Attention of the court is directed to page 82, MS. Record, 
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where a request is 1nade by plaintiff and concurred in by de-
fendant that the jury examine the slats in the truck, and the 
Chevrolet car. 
When counsel for plaintiff am1ounced they rested their case 
Senator Goolrick, reprc~cnting the defendant, after the jury 
had been excluded fro1n the court room, moved to strike th~ 
evidence introduced on behalf of the plaintiff. The court 
heard ~Ir. Goolrick 's argument with patience, and while 
making his argument tlie Court interrupted once to say: 
''Halfway across that street is 12 feet· 6 inches, according 
to the eng·ineer. \Vhile his Ford was going that 12 feet 6 
inches the Chevrolet was going 69 feet, seven and one-half 
times as fa~t, and on that basis the Chevrolet if he were go-
ing 20 miles an hour would have to have been going·150 miles 
an hour" (p. 115, l\iS. Record). 
When ~ir. ~filler began his argument in opposition to the 
motion and before he had proceeded very far, the Court 
stopped him and proceeded to deliver his opinion ( pps. 118 
and following, to and through 122, inclusive, ~IS. Rec-
ord). 
17* *In delivering his· opinion on the motion the learned 
Judge says (p. 119, 1\IS. Record) : 
''Mr. Pierce's evidenre is contradictory in itself to some ex-
tent.'' 
Then on page 120 we find that he further says: 
"I think the conclusion is almost inescapable that there was 
much greater damag·e to that truck from what happened after 
the impact than what happened at the in1pact; etc., etc. I 
think, perhaps, those wheels may have been broken, and the 
probability is they were broken, by the sliding and turning· 
over, rather than the impact" 
"However, Mr. Pierce does testify that there was impact, 
and if that was caused by the negligence of the defendant, 
and 'vas the primary cause of the condition of this truck, 
that would not relieve the defendant of negligence, if she were 
otherwise guilty of negligence.'' 
vVere not these very questions the Judge was discussing is-
. sues for jury consideration t We submit they were. 
Then the Judge concludes by saying: 
''The question of the weight of the testimony is a question 
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for the jury; so, ·while Mr. Pierce's testimony is, as I say, 
vague and somewhat contradictory, the Court thinks that is 
a question for the jury to pass o_n" (p. 121, MS. Record). 
Then the learned Judge begins a discussion of the ques-
tion of contributory negligence. See page 122, MS. Record, 
and concludes by saying·: 
''The Court has greater opportunity when all the evidence 
is in to pass on the questions; so that, because the Court is 
in doubt whether this motion should prevail at this time, the 
Court overrules the motion.'' 
Then the , defenda:nt took the witness stand and was inter-
rog·ated by her attorney, Senator Goolrick~ She says in sub-
stance that she was proceeding along Evans Street, and when 
she got to the intersection with ].l!ain Street she brought her 
car to a stop and looked up and down both ·ways but did not 
see anything, and then pulled over and when she got about 
halfway over a Ford truck came up and glanced against her 
car. · 
18* *See })age 125, ~iS. Record: 
'' Q. vVhich way was the Ford truck going 7 
''A. Going· north. 
'' Q. ¥ ou looked up and down the street and did not see 
anything coming ·f 
".A. That is right. 
"Q. \Vhat, if any, other vehicle was on the west side of 
~[ain Street, to your right~ 
''A. There was a large van ·setting about half a block from 
the service station. 
'' Q. Describe the van, was there a body to it~ 
''.A. There was a trailer. 
"Q. It had a body? 
''A. Yes, sir. 
"Q. That was parked on the right-hand side, looking south, 
of l\iain Street f 
"A .. Yes, sir. 
"Q. Did that obstruct your view to any extent? 
''.A. Yes, it did. * * ·~: 
"Q. Then, what did you do; did you proceed across Main 
Street, in high, or in low; or in second? · 
''A. Of course, I started off in low; I don't know which 
gear I was in, second or low. * * * 
"Q. At what rate of speed were you traveling after you 
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had stopped your car and had .started again across Main 
Sb~~y . 
''A. Well, I was not going over 8 or 9 miles an hour ; maybe 
not that much'' (p. 126, MS. Record). 
She says when she first saw the truck it was middle· way 
of the cab; then it just glanced my bumper. . 
After the glancing blow she said she stopped immediately 
and the driver of the truck pulled to the right, then pulled 
short back to the left, and it turned over twice. 
'' Q. What did you do then Y 
''A. I pulled to the sidewalk and stopped. 
'' Q. ·On what side of the street 1 
"A. Right next to ~fr. Weaver's garage. 
"Q. On the right side, looking east~ 
"A. Yes, sir" ( p. 127, MS. Record). 
All the above questions and answers, and testimony were 
made and given in response to questions propounded by Sena-
tor Goolrick on his examination in chief. On cross examina-
tion the witness says in response to questions as follows 
19'x. Ill: (See page 130, MS. Record) : 
"Q. How far in the intersection of the two streets were 
you when you discovered the presence of the truck! 
"A. Just about halfway, or a little over. 
"Q. Where was the truck when you first saw it Y 
"A. I did not see it until he ran in front of me. * .w * 
'' Q. If the truck was coming why was it you did not see 
it, when you had stopped and looked both ways 7 
''A. Before I pulled out I looked both ways and did not see 
anything coming· there and after I saw my way was clear I 
did not look any n1ore. It could have been coming behind 
this van and I could not see it" (p. 130, l\iS. Record). 
The question was then asked the witness, as the record will 
rlisclose: 
'' Q. If you could not see it for the van the driver of the 
truck could no~ sec you for it, could he~'' 
Objection here by Mr. Goo Irick, which was sustained, as 
were all the rest of his objections interposed during the 
trial. 
vVitness further says_ she was looking ahead and another 
car was coming straight to her, a Chevrolet coupe (no one 
R. Ellett, an infant, etc. v. R. & S. Ca~penter. 17 
else ever heard of this Chevrolet coupe); (p. 131, MS. Rec-
ord): 
"Q. It had not gotten to the intersection? 
"A. No, sir. I)(< * * 
'' Q. You saw this other car coming and you were going at 
the rate of about nine miles an hour Y 
''A. Something like that.'' · 
She says she stopped a couple of minutes, or something 
like that, before etitering the intersection, but not as much 
as five minutes. 
"Q. Ho\v fast was the truck, driven by Mr. Ellett, going 
at the time it passed you? 
''A. I could not say. 
"Q. Was it going· fast or slow? 
"A. I could not say. I did not see it until it run into me. 
He cut right short to the right and then to the left. *. * :» 
'' Q. You say you were going nine miles an hour; he ··was 
coming down ~fain Street; he was clearly on his right-hand 
side, was he not Y 
20«' *"A. I don't know which side he was on (p. 132, MS. 
Record). 
'' Q. Were you ip. the middle of the street when you struck 
him f Were you on the north of Evans Street, or south of 
]~vans Street, when the collision occurred~ 
"A. I don't know whether north or south. I guess you call 
it south. I was on my right-hand side. * * * · 
'' Q. If you had been over· at the south side of the inter-
section you would have run right into Weaver's garage, would 
vou not? ' · 
.. ''A. I don't understand the question. 
'' Q. I asked you on which side of Evans Street you were 
after you got into the intersection, you, said on the south 
side? 
''A. I said on the right-hand side. I don't know whether 
~outh or not'' (p. 133, MS. Record). 
The witness further says, that when approaching Main 
Street she was as far as she could get to the right-hand side 
of ]Jvans Street. 
She savs when she crossed ~fain Street she was as far as 
she coulcl g·et on the right of Evans Street, looking east, and 
continued straight across, never turned to right nor left (p. 
135, MS. Record). 
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When crossing· ~Iain Street the witness said she was looking 
straight ahead and not driving over nine miles an hour. 
"Q. You· were driving not over nine miles an hour, even 
after the van ceased to obstruct your vie,v of cars approach-
in~· fro1n the other direction, if you had looked to the right 
you could have seen this car coming, could you not? 
''A. Yes, I guess I could, after I got in the intersection. 
I just did not think to look any more after I sa'v my way was 
clear. 
'' Q. Driving the car, as you say you were, about nine miles 
an hour in the intersection, in what distance could you have 
stopped your car"l Could you have stopped it in two feet? 
''A. I could have stopped it pretty quick. 
"Q. If you had thl~own on your brake you could have 
stopped it practically immediately~ 
''A. Yes, I did. 
'' Q. You say you did stqp it Y 
''A. Yes, sir. 
· 21 * *'' Q. You say you were looking right straight in 
front of you. You were as far to the south edge of 
Evans Street as you could g·et-that is where you· say you 
were~ 
"A. Yes, sir. "~ * * 
"Q. If you had looked up ]\fain Street, in a southerly eli~ 
rection, and had seen this truck coming, you could have 
stopped your car in1n1ediately¥ 
''A. Yes, sir. 
"Q. Stopped imnwdiately~ 
"A. Yes, sir" ( p. 139, l\IS. Record). 
She says further that she lives about one-half mile from 
the town of Culpeper, and comes to town twice a week during 
the year, and always stops before entering the intersection 
of Evans and 1vfain .Streets. 
After this witness had testified, Senator Goolrick repre-
senting her rene,ved his motion to strike the evidence, which 
motion was again overruled and an exception noted. 
Beginning on page 144, ~IS. Record, will be found the con-
tentions of counsel for both plaintiff and defendant in re-
gard to the instructions. As the verdict was in favor of the 
plaintiff we deem it useless to argue the instructions before 
this court. 
It may be proper here in submitting the evidence to refer 
specifically to the four photographs introduced with Mr. 
Jameson's (the first witness) testimony, and identified by 
the Court as Exhibits Nos. 1, 2, 3. and 4. 
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Also refer to the Plat Inade by Mr. S. F. Rixey, identified 
as Exhibit No. 5 with his evidence. 
The rear left wheel of the truck has been certified, and will 
be present at the hearing of the case. 
The authorities relied upon are: 
1J1app v. Holland, 138 Virginia 519. 
22* * B(tiley v. Fo're, 163 Virginia 618. 
TVh·ipple v. Booth, 155 Virginia 413 . 
.Angell v. McDaniel, 165 Virginia 1. 
Etheridge v. Nor folk So·uthern Railroad Co., 143 Virginia 
789. 
Virginia Railway a;nd Power Co. v. Slack Grocery Com-
pany, Inc., 126 Virginia 685. 
As the writer understands the law, the verdict of the jury 
in favor of a party detennines all disputed questions of fact 
in l1is favOI'. And on a motion to set' aside a verdict the 
plaintiff in the motion occupies, in so far as the questions of 
waiver and admissions are involved, the same position as a 
demurrant when there is a demurrer to the evidence; that 
is, the Court is bound to consider all evidence of the plaintiff 
in the motion in conflict with that of the defendant in the mo-
tion as withdrawn; the. credibility of the latter's witnesses 
admitted; and all facts admitted which the defendant's evi..: 
dence thus considered proved, or conduced to prove, or which 
might reasonably be inferred from his whole evidence, direct 
and circtunstantial. 
N·ewberry v. TV atts, 116 'Tirginia 730; 82 S. E. 703. 
D~t.ncan v. Ca·rson, 127 Virginia 306; 103 S. E. Reporter 
665; 105 S. E. Reporter 62. 
Applying these principles to the case at bar, we submit 
the jury's verdict should not have been set aside. If the de-
fendant, Stella Carpenter, collided with the rear of plain-
tiff's truck when the truck was three-fourths across Evans 
Street, and far to the right of Main Street, she was guilty 
of negligence. There was no excuse in law or in fact for her 
striking- the truck. She could have swerved to the north 
and continued along :Niain Street in a northerly direction; 
she could have swerved to the south and continued along 
l\Iain Street in a southerly direction; or she could have con-
tinued along Evans Street in an easterly direction. The 
23* evidence of the plaintiff and 'vitness *Pierce, the two 
occupants of the truck, shows they entered the inter-
section at a rate of speed not exceeding twenty miles, and 
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far to the right-hand side of Main Street, and the plaintiff 
had the right of way, and had gotten practically across Evans 
Street before the impact. Plaintiff has never said. he did 
not look; he said he did not see the car at all, but knows 
when it collided with the rear of his truck. Pierce says he 
saw the car just before entering the intersection when it was 
69 feet to the west and coming along Evans Street. 
FJvans Street is 25.2 feet wide in the inter.Section; Main 
Street 46 feet 6 inches. Witness Pierce was somewhat con-
fused about the speed of the car, and his figures for which 
he was criticised. Ife at first said when he first saw the car 
it was 80 feet from him. But when he went upon the ground 
with the Judge and jury and was told by the Judge to go ancl 
stand where the truck was when he first saw the car, and 
where the car was, he did so, and the distance turned out to 
be when step}Jed off by the Town Sergeant of Culpeper 69 
feet ; then by measurement the truck when struck by the car 
was 27 feet from where witness Pierce says the truck was 
when he first saw the car. This distance from where the car 
was first seen by the witness was 69 feet instead of 80 feet .. 
So in estimating it the witness was only in error by a dis-
tance of eleven feet. The witness first said, it is true, that 
when he saw the car coming it appeared to be running some-
thing like twenty-five miles an hour; but later he admits that 
he could not tell how fast a car was running when coming to-
wards him. 
The truth is, however, the witness saw the car 69 feet 
· away from him when he was in the ·truck, and 'vhen the truck 
was 27 feet fr01n where the impact took place. Then, 
24~ while the truck was going *27 feet, at a rate of speed 
equal to twenty miles an hour, the car advanced 69 ·feet, 
running a little over twice as fast as was the truck. 
It is true the 'vitness Pierce did not know very much about 
distances and speed. He says in his evidence (see p. 25, l\1:S. 
Record) that he thought 1\Iain Street was from 50 to 60 feet 
.wide, and that Evans Street was from 40 to 50 feet. In this 
he was clearly mistaken. l\1:ain Street fron1 curb to curb, 
as shown by actual measurements, is 46¥2 feet wide, while 
Evans Street is 25.2 feet Wide; but the evidence of the wit-
ness on the main point in issue was before the jury, and the 
jury had a right to believe him if they chose to do so, even 
though mistaken about actual distance, and they did so. Any 
one, old or young, can mak~ errors and statements about 
figures, measurements and distances. 
The trial Judge is an able and learned gentleman and jurist, 
yet he was not exactly correct in regard to his calculations 
made in the presence of the jury and colinsel, when he said: 
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'' I-Ialfway across that street is 12 feet, 6 inches, accord-
ing to the engineer. While his Ford was going that 12 feet, 
6 inches, the Chevrolet was going 69 feet, seven and a half 
times as fast, and, on that ·basis, the Chevrolet, if he were 
going· 20 miles an hour, would have to have been going 150 
miles an hour'' ( p. 115, !:fS. Record). 
The writer is of the opinion that Judge Browning would 
have been nearer right if he had said 110-2/5 miles per hour. 
He only erred in his calculation approximately 40 miles; but 
Judge Browning evidently overlooked what is disclosed by 
the record as shown on page 83 thereof : 
''Counsel, Court and Jury having inspected the scene of 
the accident and having taken certain measurements accord-
ing- to the testimony of witness J. ~f. Pierce, these measure-
ments are now put in the record and are as follows: 
''From the point where Pierce placed Ford truck when he 
first saw Chevrolet to point he alleges impact occurred is 9 
yards; 
25* '*"FrOin straight line between these two points, and 
perpendicular thereto, to point where he placed the 
Uhevorlet car when he first saw it is 23 yards; 
''From point of alleged impact to where front of truck 
came to rest is 12 yards" (p. 83, M~. Record). 
The witness Pierce says plaintiff was looking ahead or 
straight in front of hhn when approaching and coming over 
Evans Street .. Why, may I ask, did not the plaintiff see the 
car before entering the intersection? The answer is, because 
the car was not there· to be seen. Pierce says he did not 
know exactly where the intersection was when he first went 
on the stand, and the conditions there at the intersection will 
naturally confuse any one in an effort to locate the exact lines 
of the two streets. There is the Weaver garage on one side, 
the filling station on the other, with Evans Street extending 
by and in close proximity to these buildings. When Pierce 
.saw this car 23 yards away from him it was running faster 
. than he thought, otherwise it would not have caught the rear 
of tl1e plaintiff's truck when three-fourths of the way across. 
the in tersootion. 
~Tustice Browning· in delivering the opinion in the case of 
Railey v. Fore, 163 Virginia, page 618, says: . 
"It is within the knowledge of any one who has looked 
through the windshield of an automobile, .:straig·ht ahead, if 
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any appreciable distance from a way or str~et, that he can 
see the entire street and "rhatever sizable objoots there may 
be upon it. Such street, its sidewalks and the f:ronts of its 
properties are within the range of a normal person's vi,sion. 
The necessity for looking laterally is obviated whe.n one has 
a clear view of the way over which he is traveling by look-
ing ahead.'' 
The writer has often been in1pressed with this statement 
of the learned jurist. 
26* *Naturally it is within the knowledge of any one who 
has looked straig·ht ahead for any appreciable ¢listance 
fron1 a ·way or street, that he can see the ent\re street and 
whatever sizable objects there may be upon it. 
The plaintiff's evidence and the evidence of Pierce is not 
all the evidence of where the impact occurred. Mr. D. C. 
W eover says that he was in the front room of his building, 
could see from where he was the collision take place, did 
not see the impact between the car and truck but heard the 
lick (see page 51, l\IS. Record): 
'' Q. Did you see the impact between the car and the truck' 
"A. I heard the lick and about the time I heard the lick 
. I turned ·around ~nd I could see this 'pick-up' turning· over. 
"Q. vVhat do you 1nean by hearing· the licld 
''A. I mean the lick w!wn the truck turned over; the lick 
fron1 the car hitting· it. 
"Q. You n1ean the lick fron1 the car hitting the truck? 
"A. Yes, sir" (p .. 51, :NIS. Record). 
Then Mr. Weaver went upon the ground in the presence 
of the court and jury and put the letter (I} on photogTaph 
referred to as Exhibit #2, showing that the truck turned 
over approximately 12 feet from the north edge of Evans 
Street, and the distance from where the truck stopped after 
it turned over to the front of Weaver's building is 100 feet 
(p. 53, MS. Record). 
Weaver further says, after the collision the Carpenter car 
came diagonally across the street. 
'' Q. Where did l\tirs. Carpenter drive the car? 
''A. Across the street. 
'' Q. Diagonally across the street Y 
''A. Yes, on Evans Street'' ( p. 54, MS. Record). 
27* *How could, if we may ask, the Carpenter car have 
come diagona1ly across Evans Street and stop at the 
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north corner of the Weaver garage, as shown on the photo-
graph, unless her car had been on the north edge of Evans 
Street when the impact occurred f This statement of ~Ir. vVea-
ver corroborates the statements of both plaintiff and Pierce. 
The left wheel of the truck had broken spokes, as shown by the 
evidence; no other wheel on the truck had the spokes broken. 
'rhe truck ttuJ+ed oYer twice, and, of course, the fen~ers and 
- the top were scarred and bruised; but no other wheel had a 
spoke broken, and no other part of the car presented the ap-
pearance after the impact of having had so severe a lick as 
the left rear of the truck. 
J\{r. Hawkins said the left back wheel of the truck was 
broken, five or six spokes, and the fender had been driven 
back nearly into the body. 
'' Q. Did you notice whether the truck had been scarred or 
turned over¥ 
''A. Yes, the left back wheel of the truck was broken, five 
or six spokes, and the fender had been driven back nearly 
into the body. 
''Q. Which fender? 
"A. The rear left fender'' (p. 44, l\18. Record). 
The wheel itself is introduced in evidence. The evidence 
of witness Pierce in brief is, the plaintiff's truck had nearly 
entered the intersection when he saw the defendant's car 
coming toward the truck from the west on Evans Street. 
Plaintiff was driving then not in excess of twenty miles an 
hour, and from where he sa':v the car at first to where the 
truck was was 69 feet, and 27 feet to where the impact oc-
ctirred; that the truck had gotten three-fourths of the 
28* way across Evans Rtreet when the •x.impact occurred. The 
truth is that car rushed into the intersection at a rapid 
rate of speed, collided with the left rear of plaintiff's truck 
and caused the injuries complained of. 
If "re n1ay ask, where is the evidence of contributory negli-
gence on the part of plaintiff? He certainly had a right to 
drive along· ~Iain Street on the rig·ht-hand side, and he was 
doing· so at a rate of speed not in excess Qf 20 miles an hour, 
which is not prohibited, and it must be admitted that under 
the la'v he had the right of way, and had actually gotten 
three-fourtl1s of the way across the street before he was hit. 
When he entered the intersection he was going not in excess 
of twenty miles an hour, and he continued at such rate until 
he got three-fourths of the way across; he was looking to 
l1is front; all of which is uncontradicted, and did not he have 
a right to believe the defendant, and all others driving cars 
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would accord to him his right of way and observe the, law 
as laid down ·by the statutes Y 
Notice photograph referred to as Exhibit #4. It shows 
that there is a considerable rise from where the impact took 
place to the top of the hill looking northward. See the tree 
tops and residence on the left 'vhen looking northward, show-
ing the rise, and that cars from where the impact took place 
coming along ::Main Street over the hill cannot be seen until 
the hill is cleared ; then on the right' crossing Evans Street 
going north, the view is obstructed· by Weaver's garage. 
Plaintiff could not have been looking everywhere at the same 
time, but he was looking ahead where he should have been 
looking. If the defendant had left him alone he would have 
cleared Evans Street in practically fiv:e seconds later. 
In the case of Virginia Railway and Power Com,pany v. 
Slack, reported in 126 Virginia, page 6851 Justice Kelly, 
29* in delivering *the opinion, says : 
".A truck driver's view of a cross street he was approach-
ing was obstructed by the buildings on it until he was within 
27V2 feet of the street railway track. At that point he lookecl 
both ways and sa"r no car. How far he tried to look in each 
direction_did not appear, but there was no obligation on him 
to look as far as he could see. It was sufficient if he did 
what reasonably prudent men are presumed to do at street' 
crossings, and looked far enoug·h to ·see that the way appeared 
clear for him to proceed.'' 
In the case of lJtlapp v. Hollamd, 138 Virginia 523, 122 S. E. 
431, Judge Sims, in delivering the opinion of the court, says : 
''Whether the defendant, Julian Holland, was guilty of ac-
tionl\ble negligence, and whether the plaintiff was guilty of 
such contributory negligence as barred recovery, were issues 
in the case ; and the fact that the plaintiff had the right of 
way, if he did have it, was a material circumstance in the 
plaintiff's favor, 'vhich he had the right to have the jury con-
sider as bearing· upon both of such issues. The refusal of 
instruction 1, asked for hy the plaintiff, and the giving of 
instruction 2, objected to by the plaintiff, when the latter 
is read along 'vith instruction 4, 'vhich was also given, took 
from the plaintiff this right; and, indeed, in effect instructed 
the jury that the defendant had the right of way, since the 
last named instruction directed the jury to find for the de-
fendant, if they believed from the evidence that the plaintiff 
after seeing the approach of the defendant's automobile could 
have stopped-that is to say, that it was the duty of the plain-
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tiff to stop and give the defendant's automobile the right of" 
way upon the mere seeing its approach." 
In the present case the plaintiff clearly had the right of 
way-that is admitted-then by what course of reasoning 
can it be contended that the plaintiff should have given the 
defendant the right of way 1 When the plaintiff approach~d 
the point along Main .Street where· Evans Street crosses it, 
and saw no car in the intersection, was not he entirely within 
his rights, when he had the right of way, to proceed 
30* across the street on the right-hand side at a rate *of 
speed not in excess of 20 miles an hour, without violat-
ing· any rule of law·, and without in any way contributing to 
an injury he received as the result of being struck after he 
had gotten three-fourths across the street 0/ The defendant 
was clearly in the wrong in being at the time of the impact so 
far to the left of Evans Street. She should have been at least 
15 feet further south on Evans Street when it is claimed the 
impact occurred. She was certainly. a violator of the law. 
The plaintiff was not. The impact occurred and the plain-
tiff was injured 'forever. IIis death will come before recov-
ery from this injury. 
In the case of lVhip11le v. Booth, 155 Virginia 413, 154 S. E. 
545, Justice Gregory, who delivered the opinion, in part, 
says on page 417 : 
''Ordinarily, contributory negligence is a question for the 
jury. It only becomes a question of law for the court when 
the evidence is uncontroverted. If, from the evidence, fair-
minded men can draw only one inference therefrom, it then 
is a question of law for the court, but, if fair-minded men, 
from the evidence, n1ay honestly differ as to the negligence 
charged; it is then a question of fact for. the jury.'' 
Justice Gregory, in delivering the opinion, further says on 
pag-e 416 of the Virginia Report: 
''There was considerable_ conflict in the testimony of the 
witnesses as to at what point the collision occurred, and where 
the automobiles were ]?eing driven on the street just prior to 
the collision. 
''Unless the verdict of the jury was plainly wrong or con:.. 
trary to the law and the evidence, or without evidence to sup-
port it, the lower court Rhould not have set it aside, and in 
order to determine the correctness of the court's ruling we 
must necessarily . decide whether the plaintiff was guilty of 
contributory negligence as a matter of la~, for the defend. 
0 
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ant has adtnitted negligence in driving· his automobile in the 
center of the street, and in his failure to see the plaintiff 
until he \vas within fifteen or twenty feet of her though 
31* his vision was clear *and unobstructed for a distance 
of over one hundred yards. Failure to keep a proper 
lookout is neg·ligence, likewise driving in the center of a 
paved street, twenty-five feet wide, when there is approach-
ing traffic is negligence.'' 1 
.Then Justice Gregory further says, page 417 of the Re-
port: 
"In this. case there was a direct conflict in the evidence, 
etc. * «, * In addition to this she had the right to presume that 
the defendant would move over on his side of the street. On 
the other hand the defendant stated that he was not driving 
on her side but in the center of the street.'' 
Then Justice Gregory further says: 
''If the plaintiff had not been driving on her side of the 
street ,just prior to the collision, or if the collision had oc-
curred in the center of the street, as detailed by the defend-
ant, she might, under the circumstances, have been guilty of 
contributory negligence which would have been a bar to a 
recovery, but inasnnlCh as there was a sharp conflict in the 
testimony on these points, the verdict of the jury in favor of 
the plaintiff, in effect, cleared her of the charge of contribu-
tory negligence and was conclusive of the question.'' 
The case of An,qell v. llfcDa.niel, 165 Virginia, page 1, 181 
S. E. Heports, :370, iH very sin1ilar to the case here. The only 
real difference is, in the case at bar, no witness testifies that 
the defendant's car \vas running at a rapid rate of speed 
\vhen it collided with the plaintiff's truck; yet the uncontra-
dicted evidence is the car ran 69 feet while the truck ran 27 
feet. The truck would then have been going at approximately 
50 miles an hour. 
In the Angell caRe the evidence was defendant's car was 
running at a very rapid rate, estimated at between 60 and 70 
n1iles an hour. · 
~ir .• Justice Gregory in delivering· the opinion in the Angell 
case says, on page 3 : 
32* *''The collision occurred on the 12th day of ~farch, 
19R4, at about 12 o'clock in the n1iddle of the day. The 
day was clear and the streets were dry. The plaintiff was 
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driving a Reo coupe and proceeding in a ·northerly direction 
on Thirteenth street, at fifteen or eighteen miles per hour. The 
defendant's car which was a LaSalle was being driven by 
.Allen in a westerly direction along· Campbell avenue approach-
ing Thirteenth street, at a speed estimated to be between 
sixty and seventy miles an hour. The front end of the plain-
tiff's car had practically cleared the intersection when the 
defendant's car was driven into the plaintiff's car.'' 
On page 5 Justice Gregory furth~r says: 
"It is asserted and often repeated that the plaintiff drove 
into the intersection without first looking to his right for ap-
proaching traffic; that if he had looked he would, of necessity, · 
have seen the defendant's car approaching at a rapid rate 
of speed and that his failure to look efficiently, before going 
into the intersection was negligence as a matter of law. A 
civil eng·ineer 'vas placed on the stand and he, by mathemati-: 
cal demonstration, showed how far from given points one 
approaching on Thirteenth street could see to the right on 
Campbell avenue. Again attentpt was 1nade to establish by 
mathematical calculations by taking certain speeds and dis-
tances fron1 the intersection that the plaintiff either did not 
look to his right at alJ or that if he did so, he failed to look 
efficiently. But in making· these assertions the defendant 
ignores the statement of the plaintiff that he in fact did look 
to his right on Campbell avenue before he drove into the in-
tersection but did not see the defendant's car. Another fact 
ig-nored is that the plaintiff only was required to look down 
Campbell avenue for a reasonable distance for approach-
ing traffic. He certainly was not required to anticipate and 
foresee that the defendant's car would be driven into the 
intersection at sixty to seventy miles an hour without dimin-
ishing its speed. He stated that he looked and could see 
very plainly down ·Can1pbell avenue almost to the next cross 
street. If l1e reasonably looked for a reasonable distance 
considering all of the surrounding circumstances he was not 
guilty of contributory negligence as a matter of law in driv-
ing into the intersection. At most it was .a jury question." 
''The instructions are not in tl1e record. 'rhey, no doubt, 
fairly submitted the issue of whether or not the plaintiff was 
guilty of contributory negligence to the jury. This, of course, 
was the material question in tho case. The burden of prov-
ing it was upon the defendant but from the record it is ap-
parent that he has failed. At least the most favorable view 
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that could be taken from the standpoint of the defendant was 
that it was a jury question.'' 
33~ *In the case of Ellis v. New Amsterdam Casualty 
Co1npany, 169 Virginia, page 620, Chief Just~ce Camp-
bell in delivering the opinion says, and in fact it was so held 
by the court : 
''That whether or not the Supreme Court of Appeals, hacl 
it been trying the case as a jury, would have accepted· the 
statement of the employee was i.mniaterial and irrelevant, for 
upon a conflict of evidence the jury .accepted his .evidence: 
and the question of conflict was settled by its verdict.'' 
In the case of Stanley v . . Tomlin, 143 Virginia, page 187, 
Chief Justice Campbell delivered the opinion of the court,. 
and on pag·e 192 of the report he says : 
''On the question of the conflict of evidence, the jury 11ave 
found in favor of the plaintiff, and in conformity with a long 
established precedent, the appellate court cannot disturb the 
verdict as being· contrary to the evidence, as the record dis-
closes substantial evidence upon which the jury were well 
warranted in finding a verdict for the plaintiff." 
"The rule as to contributory neg-lig·ence is stated in City 
of Norfolk v . .Anthony, 117 Va. 777, 86 S. E. 68, to be this: 
'Negligence only becomes a question of law to be taken fron1 
the jury when the facts are such that fair-minded man can 
, only draw one inference therefrom. If fair-minded men, from 
the proofs submitted, may honestly differ as to the negligence 
charged, the question is not one of law but of fact to be de-
termined by the jury under proper instructions from the 
court.' 
''In the instant case, the question of contributory negli-
gence was properly submitted to the jury, under proper in-
structions from the court, and the jury, as the triers of the 
·.facts, have ascertained them to be as testified to by the plain-
tiff and his witnesses. As this court must take the facts as 
found by the jury to be true, it necessarily follows that the 
assignment of error, based on the contention that the verdict 
of the jury should have be~n set aside because of the con-
tributory neglig-ence of the plaintiff and his intestate, must 
be overruled. ' ' 
At the conclusion of the case Chief Justice Campbell says: 
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34 * ']!:"When the appellate court is satisfied that a case 
has been fairly disposed of on the merits, it should not 
seek to discover error, where the error, if discovered, 'vould 
not affect the very right of the case." (143 Va., p. 200.) 
The case of Nicholson v. Garland, reported in 156 Virginia, 
beginning on page 745, and 158 S. E. 901, 'vas cited and much 
relied upon by the defendant, and we imagine 'vill be cited 
and relied upon in this court. But the case, opinion in which 
was delivered by ~ir. Justice Browning, is favorable to the 
cause of the plaintiff. 
In the Nicholson case it was not denied that the plaintiff 
was driving· at an unlawful rate of speed, and the other car 
was in the intersection before the plaintiff entered. 
''The instant case arose out of the collision between auto-
mobiles at a strc·et intersection. The strength of the plain-
tiff's case was that he had the right of way, and that is true, 
under the provisions of the statute, unless he was traveling 
at an unlawful speed, or another vehicle was already withiu 
the intersection. But too much insistence on the right of way, 
eYen when one is clearly entitled to it, n1ay be the grossest 
kind of negligence. Drivers approaching- from the right are 
not absolved by the statute from due care. They are still 
under the duty of exercising due care and proceeding with 
ordinary ci~·cun1spection, in order to avoid injury. Particu-
larly are they obliged, if traveling at a high rate of speed, 
so to reduce it as to protect others, no 1natter where they are 
on the intersection.'' 
The case was reversed, deciding the plaintiff could not re-
cover. But had not t11e evidence shown that the plaintiff 'vas 
driving at an unlawful rate of speed, and that the other car 
was in the intersection before the plaintiff entered, would ·not 
the decision have been in favor of the verdict 1 "\Ve submit it 
'vould have been. 
35'x: *This Court, and every honored member, naturally 
wants to know the truth in reg·ard to what happened at 
and before the in1pact, and who the witnesses were, whether 
reliD.ble or unreliable. The plaintiff and witness Pierce arc 
hig-h class young n1cn; in fact some of the best people in C"Q.l-
peper; they were excellent students at the high school and the 
veracity of neither has never been questioned. 
~Irs. Carpenter says when the in1pact took place she saw 
her uncle standing there ncar by. .This uncle was then and is 
now a living man, and if ~{rs. Carpenter 'Was right and had 
not been a violator of the law in driving h~r car into the rear 
• 
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of plaintiff's truck, why was that uncle not called as a witness 
in hP.r behalf? He was not called because he could not have 
benefited the defendant's cause. 
We respectfully submit the piaintiff is right; the verdict 
of the jury was right, and the decision of the trial court was 
wrong. 
On thP. question of contributory negligence, we admit the 
well established proposition of law that if fair-minded :inen 
do not differ a _question of law is presented for adjudication 
by the court. If fair-minded men do differ then a question 
for jury consideration. 
In th~ present case, se~en jurors agreed and returned a 
verdict in favor of the plaintiff. The jurors saw and heard 
the witnesses; they went upon the ground where the impact 
occurred, observed all the surrounding conditions, and after 
mature deliberations reached a conclusion that the plain-
tiff was entitled to recover, and returned a verdict accord~ 
ingly. . 
36* *The ~Court deprived the Plaintiff of his verdict; and 
· our assignment of error is here aimed at this erroneous 
ruling of the trial court. 
For the foregoing- reasons, we respectfully pray that a writ 
of error be granted the plaintiff, that the judgment of the 
Court setting aside the jury's verdict be reversed, annulled 
and set aside, and that the verdict of the jury be reinstated 
by this ·Court. 
Plaintiff's counsel desire to be heard orally on the appli-
cation for a writ of error. 
A copy of this petition was mailed to Mr. C. O'Conor Gool-
rick, Attorney of Record for the Defendant, at his address: 
Fredericksburg·, Virginia, on the 14th day of September, 1938. 
Plaintiff's counsel willrP.ly upon this petition as their open-
ing brief when called for argument in the Supreme Court of 
Appeals of Virginia. 
The importance of this application for a writ of error to 
plaintiff and his counsel has caused his counsel to prolong 
this petition to the extent that we have gone. 
Respectfully submitted, 
RUSSELL ELLETT, an infant. 
By A. C. ELLETT, his next friend, 
By Counsel. 
BlTRNETT MILLER., 
C. T. BOWERS, 
Counsel for Petitioner. 
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37* *I; Burnett Miller, an Attorney at ,Law; practicing in 
the Supreme Court of Appeals of Virginia, do hereby 
certify that in my opinion it is proper that the decision eom-
plained of should be reviewed by the Appellate Court. 
Sept. 14/38. 
Rec 'd 9-15-38. 
BURNETT MILLER. 
GEORGE L. BROWNING. 





In ~he Circuit Court of Culpeper County. 
Russell Ellett, an infant, by A. C. Ellett, his next friend 
v. 
Ray Carpenter and Stella Carpenter 
Be it remembered that on the 27th day of January, 1938, 
the plaintiff filed his notice of motion in the clerk's office of 
the Circuit ·Court of Culpeper County, Virginia, .with endorse-
ments thereon showing that a copy· thereof had been served 
on the defendants for more than fifteen days before the re-
turn day, and which said notice was returned to and filed in 
the clerk's office within five days after service, and which 
notice of motion is in the words and figures following: 
''To Ray Carpenter and Stella Carpenter~ 
You and each of you are hereby notified that on the 21st day 
of February, 1938, behyeen the hours of ten o'clock A. M. and 
two o'clock P.M. of that day, or as soon thereafter as I may 
be heard, I will move the Circuit Court or Culpeper County,-
Virginia, at the court house thereof in the town of Culpeper, 
Virginia, for a judgment against you and each of you, jointly 
3:nd severally, for the sum of Ten Thousand Dollars ($10;-
000.00), which said sum is due and o'ving by you and each of 
you to me for damag·es, wrongs and injuries as hereinafter 
set forth. 
On or about the 4th day of October, 1937, I was possessed 
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of and the owner of a certain Ford pick-up truck, which was 
then being· lawfully driven by me over and along :Main o1· 
Coleman .Street in the town and county of Culpeper, Virginia,. 
in a northerly direction, near to where Evans Street 
page 2 ~ in said town crosses it; and you, Stella Carpenter 
were then and there with the knowledge, permission 
and consent of Ray Carpenter, the owner thereof, driving 
a certain Chevrolet car as the agent of defendant, Ray Carpen-
ter, on and along Evans Street in the town ana county of Cul-
peper, Virg·inia, in an easterly direction, near to and ap-
proaching ~lain or Coleman Street. 
And before entering or attempting to cross ~lain or Cole-
man Street, it becan1P. and was your duty to bring the car 
that you WP.re driving to a full stop and then to enter the said 
street at a rate of speed proper· under then existing condi-
tions, with the said car under proper control, and after you 
had entered ~iain or Coleman Street, and 'vhile crossing, to 
use reasonable and proper care under the conditions then 
existing in the management and opetation of the said car that 
you were driving· so as to avoid a collision with cars and trucks 
in said intersection, and especially to avoid a collision with 
my said truck which had gotten into the intersection of the 
two streets before you atten1pted to enter ~fain or Coleman 
Street and to come in the intersection where my . truck was, 
and had a right to be~ on the right-hand side of Main or Cole-
man Street. 
But notwithstanding your said duties in the aforesaid re-
spects you failed to observe any of them in this: You failed to 
bring the car you were driving to a full stop before entering· 
~fain or Coleman Street, and after entering said street you 
drove and n1anaged the said car you were driving in your 
attempt to cross said street in a careless, negligent and reck-
less manner, and in doing so drove the said car in which you 
were then riding and driving with great force and violence 
· against the left side of nty truck, thereby turning 
page 3 r it over, and I was thereby thrown with great force 
. and violence against the top, the sides, the steering 
wheel, and the front of my said truck, which was turned over 
and thrown violently ag·ainst the street, which was hard-
surfaced . 
.A.nd by reason of 'vhich, and as the direct and proximate 
result thereof, I was seriously and permanently injured about 
the body, the head, the face, the eyes and the ears, to such 
an extent that I cannot see as I did before the injury; nor 
can I talk as I did before the injury, my speech iR very n1uch 
affected, and I suffer at all times with my head, face, mouth, 
eyes, and about my body, to such an extent that I am for all 
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practical purposes entirely helpless; and in addition to the 
injuries recited I am extremely nervous and have suffered 
great pain and mental anguish, a1n unable to sleep, and have 
been since the injuries, and have suffered mentally since the 
injuries, all as the proxin1ate result of said injuries; and I 
have had to pay large sums of money as doctor.'s bills, viz: the 
sum of One Hundred Dollars, and am still paying doctor's 
bills; and my said truck, strtlCk as aforesaid, has been greatly 
damaged, and I have been damag·ed to my person and prop-
erty to the extent of Ten Thousand Dollars. 
And although you and each of you, jointly and severally, 
are fully aware of the damages and injuries caused and done 
to me by reason of the carelessness, the negligence, and wrong-
ful acts and doing·s by Stella ·Carpenter in driving the car 
owned by Ray Carpenter, and although I have heretofore 
made demand upon you for payn1ent therefor, yet 
page 4 ~ you have wholly failed and refused to pay any part 
of what you are justly due me. 
And you, the defendant Stella Carpenter, the wife of de-
fendant Ray Carpenter, were driving the car that caused the 
damage by the per1nission of defendant Ray Carpenter, the 
owner of the car, as a member of his family, and were au-
thorized to drive the said car at any and all times, being a 
member of the family of defendant, Ray Carpenter. 
\Vherefore, judg·ment therefor will be asked at the hands 
of the court at the time and place as hereinbefore set forth. 
Given under my hand this 19th day of January, 1938. 
RUSSELL ELI.1ETT, 
by A. C. ELLETT his next friend. 
C.' T. BO'\VERS, 
BURNETT l\.fiLLER, 
Attys. for Plaintiff. 
page 5 ~ ENDORSE~IENTS ON THE NOTICE: 
''Executed this 26th day of Jan. 19:38, by delivering a true 
copy of the within notice of rnotion to Ray Carpenter, in per-
son in Culpeper ·County, Va.; and by delivering a true copy 
of the within notice of n1otion to Stella Garpenter, this 27th 
day of January, 1938, in person, in Culpeper County, Va. 
ED PAYNE, 
Deputy for J. J. Nash, Sheriff.'' 
''Returned and filed tl1is 27th day of Jan., 1938. 
C. T. GUINN, Clerk." 
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VERDICT OF THE JURY: 
· ''We, the ,Jury, upon the issues joined :find in favor of the 
plaintiff against the Defendant 8tella Carpenter and assess 
his damages at Ten Thousand ·Dollars ($10,000.00), and on 
the issues joined as to Defendant Ray Carpenter we :find in 
favor of said defendant Ray Carpenter. 
J. M. COLVIN, 
Foreman.'' 
page 6 ~ On the return day of the notice of motion the de-
fendants through counsel appeared and filed the 
plea of the general issue to the plaintiff's notice, and issue 
·was joined thereon and ~he cause was continued until the 
25th day of 1\{arch, 1938, all of which is disclosed by the rec-
ord. 
Teste: This 25th day of August, 1938. 
ALEXANDER T. BROWNING, Judge. 
And on the 25th day of March, 1938, an order was entered 
· in the cause, which reads as follows: 
''This day came both the plaintiff and defendants by coun-
sel, and there came a jury of eleven persons duly qualified 
as jurors, two of whon1 were struck off by lot by the Court, 
and two were struck off alternately by counsel for plaintiff 
and defendant, leaving the following· seven, viz: A.. Roberts 
Pulliam, L. H. Utz, Haywood H. Colvin, D. 8. Myei·s, J. Mar-
shall Colvin, Norman Gillum and James G. Cook, who were 
sworn to well and truly try the issues joined and a true ver-
dict render according· to the law and the evidence. 
Opening· statements were then made by counsel for both 
plaintiff and defendant, witnesses for the plaintiff were then 
called, and testified. After the Court had cautioned the jury 
not to discuss the case with any one or allow any one to' dis-
cuss the case with them or in their presence or hearing, the 
Court was adjourned until tomorrow morning at 10 o'clock.'' 
Endorsement: 
J.\fch. 25-1938. 
L. 0. B. 19-p. 393. 
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- page 7 r .And on the following day; viz: March 26, 1938, 
another order was entered in the cause, which reads 
as follows: 
''This· day came again the parties by their attorneys, and 
there came the same jury as of yesterday, pursuant to ad-
journment. Other evidence 'vas introduced by the plaintiff, 
counsel for defendant then moved the Court to strike the 
evidence of the plaintiff, the jury was excluded from the Court 
room and the motion was argued before the Court, by counsel 
for both defendant and plaintiff. The motion was overruled. 
The Jury returned to the Jury box. Evidence was then in-
troduced by the defendant. At the conclusion of all of the 
evidence, counsel for the defendant rene,ved his motion to 
strike the evidence and enter judgment for the defendant, 
which motion the Court overruled, to which action of the Court 
counsel for defe1.1dant excepted and assigned as grounds 
therefor that the evidence showed contributory neg·ligence of 
the plaintiff as a matter of law; that there 'vas no negligence 
on the part of the defendant and that the physical facts were 
such as to prevent recovery on the part of the plaintiff, not-
withstanding· any testimony offered by him. 
The .T ury was then instructed by the Court as to the la'v 
governing· the case. The case was then argued before the 
Jury, by counsel for both plaintiff and defendant, after 
which the Jury retired to its room to consider of its verdict, 
and after a considerable time returned into Court, having 
agreed upon a verdict in the following words and figures : 
"We, the jury, upon the issues joined find for the plaintiff 
against the defendant, Stella Carpenter, and assess his dam-
ages at Ten Thousand Doll~rs ($10,000.00), and on 
pag·e 8 } the issues j_oined as to defendant, Ra.y Carpenter, 
we find in favor of said defendant, Ray Carpenter.· 
J. M. Colvin, Foreman.'' The Jury 'vas then discharged. 
Counsel for the Defendant, Stella Carpenter, moves the 
court to sP.t aside the verdict of the jury on the following 
grounds: . 
1. For error of the court in refusing to sustain the motton 
of Counsel for Defendant to strike the te~timony at the con-
clusion of all of the evidence. 
2. Because the verdict is contrary to the law and the evi-
dence. 
3. Because the verdict is without evidence to support it 
·and ag-ainst the weight of the evidence. 
4. Because contributory negligence of the plaintiff appears 
from his own testimony as a matter of law. 
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5. Because of the error of the court in granting two in-
structions asked for by the Counsel for the Plaintiff, the 
grounds for the exception to these instructions having been 
heretofore stated and put in the record. 
And ·Counsel for the defendant further moved the court to 
set aside said verdict and enter judgment for the defendant, 
Stella Carpenter." 
Endorsement: 
L. 0. B. 19 p. R94. 
~larch 26--1938. 
page 9 ~ And on the 12th day of August, 1938, another or-
der was entered, which reads as follows: 
"This day ag·ain came the parties, by their attorneys, and 
it appearing to the Court that the Clerk, in the order set-
ting forth the impaneling of the jury in the trial of this ac-
tion, omitted the fact that the defendant pleaded not guilty, 
the ·court here enters of record the filing· of said plea of not 
guilty, now for then. 
And the Court having maturely considered the testimony, 
the law and the argun1ent of cqunsel, and being· of the opinion 
that the motion of the defendant to set aside the verdict of 
the jury in this action should be sustained, it is, therefore, 
ordered that said tnotion be sustained and that this action be 
dismissed at the cost of the plaintiff, to which action of the 
court in setting aside said verdict and dismissing said action, 
the plaintiff duly excepts. 
And the plaintiff signifying his intention of applying for 
writ of error herefrom, it is ordered that execution on the 
aforesaid judg·ment be suspended for a period of sixty days, 
provided the plaintiff shall on or before the 30th day of Au-
gust, 1938, file before the Clerk of this Court a suspending 
bond, with approved security, in the· sum of $300.00, payable 
and conditioned as the law directs. 
Endorsement on back:-
''Seen: 
C. O'CONOR GOOLRIOJ(, 
for Oarpenter. 
BURNETT :MILLER, 
Atty .. of Record for Plaintiff.'" 
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page 10 ~ CERTIFICATE #1. 
The following evidence on behalf of the plaintiff and o.f 
the defendants respectively, as hereinafter denoted in this 
the stenographic report, with the exhibits separately certified 
under Certificates Nos. 2, 3, 4, 5, and 6, is all the eVidence that 
was introduced on the trial of this cause. 
And the objections and exceptions concerning the instruc-
tions granted and refused by the court as set forth in this the 
said stenographic report, and other incidents of the trial, are 
all the exceptions and objections made and interposed to the 
granting and refusing of instructions by the court during 
the trial of this cause, and showing· other incidents of the 
trial: 
'' Virg·inia : 
In the Circuit Court of Culpeper County. 
Russell Ellett 
v. 
Ray ·Carpenter and Stella Carpenter 
:J\IIarch 25-26, 1938. 
Counsel for Plaintiff: ~Ir. Burnett J\Hller and Mr. C. T. 
Bowers. 
Counsel for Defendant: Mr. C. 0 'Conor Goolrick. 
page 11 ~ EVIDENCE. 
GEORGE 1VL J.Al\1ISON, 
a witness introduced on behalf of the plaintiff, being first 
duly sworn, testified as follows : 
DIRECT EXA1\1INATION. 
Bv :1\fr. ~filler: 
~Q. What is your name? 
A. George l\L Jamison. 
Q. How old are you~ 
A. Fifty -one. 
Q. What business are you engag·ed in? 
A. Photographer. 
Q. How long have you been a pl1otographer? 
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George M. J arnison. 
A. Twenty-eight years. 
Q. Where are you located at present? 
A. Culpeper. 
Q. How long have you been engaged in business beret 
,; A. Twenty-five years. 
Q. Did you take any photograpl1s of the intersection of 
~fain and Evans Street at any time in the past? 
A. Yes, sir. 
Q. At whose instance? 
A. l\!Ir. Bernard Miller's. 
page 12 ~ Q. I now hand you a photograph, which I will 
· ask the stenographer to mark "Exhibit 1 with 
Mr. Jamison's testimony" and ask you if you took that photo-
graph and, if so, where you were standing· 'vith your camera 
at the time? 
A. This camera was twenty-nine steps from .the east edge 
of Main Street, on Evans Street, looking west. 
By ~~r. ~Hiler: The photograph is formally introduced in 
evidence as ''Ex. 1 ' '. 
Q. I now· hand you a photograph and ask you if you took 
that one and, if so, where you were standing with your camera 
at the time the photograph was taken 1 
A. The camera was thirty-five steps north of the north edge 
of Evans Street, on Main· Street, looking south. 
By Mr. ~filler: The photograph is formally introduced in 
evidence, and marked "Ex. No. 2 with Mr. Jamison's testi-
mony''. 
Q. I now hand you another photograph and ask you if you 
took that photograph and, if so, where you and your ~amera 
were standing at the time it was taken~ 
A. The camera was twenty-two steps west of the west edge 
of Main Street on Evans Street, looking ea~tward. 
By Mr. Miller: The photograph is now formally intro-
duced in evidence, marked "Ex. No. 3 with Mr. Jamison's 
testimony''. 
page 13 ~ Q. I now hand you another photograph and ask 
you if 1ou took that photograph, and, if so, where 
you and your camel~a were at the time? 
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.A. The camera was forty-six steps south of the south edge 
of Evans Street, on Main Street, looking north. 
By Mr. Miller: The photograph is now formally intro-
duced and marked "·Ex. No. 4with Mr. Jamison's testimony". 
Q. l\1:r. Jamison, of course, all four of those photographs, 
marked ''Exhibits 1, 2, 3 and 4", were taken in the town of 
Culpeper? 
A. Yes, sir. 
By Mr. Miller: They are all four now formally introduced 
in evidence. 
(The witness stood aside.} 
page 14 ~ JACQUELIN MARSHALL PIERCE, 
another witness introduced on behalf of the plain-
tiff. being first duly sworn, .testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. Miller: 
"'Q. What is your name? 
A. Jacquelin 1\'Iarshall Pierce. 
Q. How old are you, lvfr. Pierce? 
A. Eighteen years old. 
Q. vVhere do you live Y 
A. About ten miles from Culpeper, out towards Rixey-
ville. 
Q. You live with your people, your father and mother! 
A. Yes, sir. 
Q. Are you acquainted with Russell Ellett? 
A. Yes. I went to school with him. 
Q. Where did you go to school with him? 
A. At Rixeyville and Jefferson. 
Q. Were· you with Mr. Ellett on the 4th of October last, 
at the time he had an accident here in the town of Culpeper? 
A. Yes, sir. 
Q. What were you riding in? 
A. A '34 "pick-up" truck. 
Q. Whereabouts did ,the accident happen? 
page 15 ~ A. In front of Mr. Dick Weaver's garag·e. 
Q. Which way was your ''pick-up" truck going, 
in what direction Y 
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A. North~ 
Q. Did the truck turn over~ 
A. Yes, I think so, evidently. It caught me on one side 
and caught the boy on the other; evidently had to turn over .. 
Q. You were in the truck, were you t 
A. Yes, sir. 
Q. Who was in there with you 1 
A. R-ussell Ellett. 
Q. Who caused the truck to turn over-,vhat was the cause 
of it' 
A. A Chevrolet coach, which came from towards Sperry-
ville, and as the 'BO coach, which was a Chevrolet coach; it 
came from Evans Street and hit the rear fender of the ''pick-
up'' truck which I was riding in-that caused the collision. 
Q. What became of the truck when the Chevrolet struck it,. 
collided with it? 
A. It :first turnP.d over on my side. 
Q. Which side were you on1 
A. Opposite the driver; on the right-hand side, 
page 16 ~ and as the truck fell I fell on my arm and my arm 
- broke tl1e glass window of the truck and my arm 
went through it and the truck fell on my arm. It was sliding 
in that direction and it turned back the other way; that is, 
it turned over, throwing· tlu~ tail end in that direction (in-
dicating), on that side, and caught the driver as he fell or 
slumped. He was knocked unconscious at the time of the 
accident. 
Q. At the tinlP. of the collision what did the driver of the 
car do; did he continue to drive the truck, or did he lose con-
trol of it? 
A. Ile lost control. He was thrown in the top of the auto-
mobile; he hit his head on one of the wooden slats and was 
knocked out. 
Q. What did he do then f 
A. He did not do anything ; he fell, slumped. 
Q. Did his hands go off the wheel? 
A. Y P.s, both hands. I would say his head was in one foot 
of the top of the truck; he went up that foot and then fell, 
slumped in the seat. 
Q. At what rate of speed would you say that truck was 
running in 'vhich you and 1\:lr. Ellett were riding just before 
the collision 1 
A. Not over twenty miles. 
page 17 ~ Q. W11y do you say that it 'vas not going over 
twenty nliles an hour~ 
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A. Because of the fact he stopped just about a block before 
that for an autonwbile coming in the intersection, coming into 
Main Street, at the Texaco service station; he stopped there 
and then released his brake and started up ag·ain and he could. 
not possibly have been g·oing more than twenty miles an hour 
at the ratP. he "\vas going then. 
Q. Are you familiar with cars and trucks? 
A. ·Yes, sir. 
Q. Can you drive them? 
A. Yes, sir. 
Q. Can you judge or tell anything about the speed of a car 
wl1ile you are riding in it~ 
A. Yes; I am sure I can; because I have been riding in a 
car at least five years and driving one for three years and 
I had ridden in this truck at least twelve or :fifteen times. 
Q. Did you seP. the Chevrolet car that collided with you be-
fore it got to you? 
A. Yes, I saw it con1inp; up Evans Street. 
Q. How far from l\fain Street was it when you first saw it? 
A. About eig·hty feet, I would say, approxin1ately, just a 
g·uess, from where I first saw the automobile. 
page lS ~ Q. Where \vas your truck when you first discov-
ered the auton1obile coming up Evans Street? 
A. The truck I 'vas riding in was about one-fourth in the 
intersection when I saw the car coming up Evans Street. 
Q. Then, you were on Evans Street, or about a fourth of 
the car was in the intersection 1 
A. Yes; the car I 'vas in was one-fourth of the 'vay in the 
intersection when I first discovered that automobile and when 
I firs·t saw it, it 'vas at least eighty feet from the intersection, 
conring up Evans Street. 
Q. Coming fron1 the western direction, towards you? 
A. Yes, sir. 
Q. At what rate of speed was that car coming when you 
first saw it? 
A. I would say twenty to twenty-five miles an hour. The 
way it was con1ing-, I felt sure it would hit us about the middle 
of the truck. The front door got hy and it struck us in the 
rear encl. 
Q. The front door g·ot by and it struck the rear end of the 
truck you 'verP. in? 
A. ·Yes, sir. 
Q. Did that automobile strike that truck with much force' 
A. It threw me OVP.l' to the door on 1ny side and threw the 
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driver up in the top of the car. It evidently got 
page 19 ~ a pretty hard lick from somewhere by throwing 
both of us from our seats. 
Q. Were you conscious at all times? 
A. Yes. I was conscious at all times. 
Q. Did your head go ag·ainst the top at allY 
A. No. not that I know of. 
Q. How did you manage to brace yourself to keep from be-
ing struck by that piece over your head? 
A. I have never known, unless because of the fact that the 
automobile was turning· to the right and it threw me on the 
glass and my arm went through it and that kept me from 
going· to the top of the car. . 
Q. I am now handing you a photograph, marked in Mr. 
,Jamison's testimony ''Ex. No. 1' ', and I will ask you if you 
understand that photog-raph? 
A. Yes. I am familiar 'vith thP. scene, if that is what you 
moon! · 
Q. Yes, that is what I mean I 
A. Yes, sir. 
Q. Will you point out, and will the Court allow him to do 
so, by indicating with his pencil a dot, about where that col-
lision took place¥ I will ask you, first-you say you are 
familiar with that scene-tell mP. what this building is here? 
A. Dick vVeaver 's garage. 
page 20 ~ Q. vVhat is that building over there? 
A. Standard gas station. 
Q. Where is Main Street¥ · ' 
A. Running this way (indicating). 
Q. Which way? 
A. This way (indicating). 
Q. This is Main Street and this is Evans Street, coming 
this way (indicating on diagram)-look at that! 
A. Where was the photographer standing· when he took the 
photograph I 
Q. He says his camera was twenty-nine steps from the east 
edge of J\Iain Street, on Evans Street, looking west, when 
he took the photograph. 
, .A. He was standing· on Evans Street when he took it. 
Q. [1hat is right. Now, you were going north, as shown 
by this photograph, and Mrs. Carpenter was coming from the 
west¥ 
A. Yes, sir. 
Q. Now, will you point out on there about where the truck 
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in which you were riding was when the Carpenter car struck 
it? 
By Mr .. Goolrick: Before he tells that, I would like for 
him to tell where it was. 
Q. Where was it you said you were-one-fourth 
page 21 } inside the intersection-tell the jury about where 
you were when the collision took place Y 
A . .About three-fourths over· the intersection. · 
Q. Three-fourths over the intersection Y 
A. Yes, sir. 
Q. Could you put a mark on this map to indicate where you 
were-this is Main Street-tell about where your truck was Y 
A. Approximately, yes. 
Q. All right, mark it approximately-! mean when Mrs. 
Carpenter's car collided with your carY 
A. (Witness indicates by placing a cross mark on map). 
Q. That point there is where the collision took place Y 
A. Yes, sir. 
Q. You· say you were coming down Main Street, going 
northward-on which side of 1\tiain Street were you with your 
car? 
A. On the right-hand side. 
Q. How far would you say your left wheels were, in going 
clown 1\tiain Street. from the crown of the street, the middle 
of thA street~ 
A .. About five to ten feet, I would say. 
Q. Now, will you point out on there where you first dis-
covered the presence of ~Irs. Carpenter's car on 
page 22 } Evans Street-you said about 80 feet, I believe, 
coming acro~s here (indicating·) Y 
A. You mean you want· to know where she was-I was back 
he1·e (indicating·). That is the position of the truck when I 
first saw her automobile (indicating). 
Q. Now. mark where she was? 
... ~. Here is the truck where we were (indicating). There is 
where she 'vas (indicating). Here is where I was riding in 
tho truck (indicating) when I first saw her. Here is where 
've were when she struck us (indicating). She was approxi-
mately 80 feet back up the street when I first saw her. That 
rna rk represents the truck I was riding in. 
Q. Do you know about where the truck was when it turned 
over? 
A. Yes, back over here. It was facing that tree there; the 
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head of the t1·uck was pointing in that direction; the top o.f 
it 'vas on the boy's h~ad. The people picked it up and put it 
on its wheels. The face of it was facing the tree right there; 
I saw it when they picked it up. 
CROSS EXAMINATION. 
By ~Ir. Goolrick: 
Q. 1\Ir. PiercP., wlwre were you and young Ellett coming 
from that day? 
A. Coming from Culpeper. 
Q. Where were you going¥ 
page 23 r A. Hmne. 
Q. It had been raining a little, had it not? 
A. Yes, sir. 
Q. The street was wet! 
A. Yes, sir. 
Q. You say that a block south from where the accident at 
the intersectio:rl occurred that your truck was stopped by an-
other car? 
A. No, I say it ca.n1e at least to a stop of ten miles per hour,. 
but had not come to a complete stop. 
Q. You think that wl1en you entered the intersection of 
Evans Street or 1\'Iain Street you were going about twenty 
miles an hour? 
A. Yes, sir. 
Q. You crossed the intersection at twenty miles an hour 1 
A. Yes, sir. 
Q. You think now, as I understand it, that your truck had 
gotten one-fourth across the intersection when you looked 
up and saw Nlrs. ·Carpenter's Chevrolet car 80 feet 'vest of 
the intersection, which is about 26 and a fraction yards? 
A. Yes, I said approximately. I don't speak of the exact 
inches or feet. 
Q. You picked out your own position, did you 
page 24 ~ not~ 
A. Yes, sir. 
Q. Yon picked out your own position as one-fourth of the 
way across the intersP.ction? 
A. Yes, sir. 
Q. And, at that time you say her car was app.roximately 80 
feet west of the intersection? 
A. Yes, approximately. 
Q. You further said that when she struck, as you allege, 
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your left rear fender, that your trucl{ was about three-
fourths of the 'vay across the intersection? 
A. Yes, sir. 
Q. So, you had gone about one-half way across the differ-
ence between· one-fourth and three-fourths while 1\tlrs. Car-
penter went 80 feet to the intersection and was in the inter-
section and struck you? 
A. Yes, but I want you to understand those figures are 
approximate. The street is 55 or 60 feet wide, and I base 
my figures on the time it took us to go from the intersection 
to the center of the strP.et. 
Q. Do you know how wide Evans Street is 1 
A. No, but I iinagine 50 to 60 feet wide. 
By the Court : 
Q. Which street~ 
A. Both of them. 
By Mr. Goo Irick : 
Q. You think Evans Street is as wide as Main Street? 
A. No, not quite. 
page 25 ~ Q. I an1 talking about from curb to curb? 
A. There is no curb there in front of Dick 
Weaver's. 
Q. How wide would you say 1\rlain Street is~ 
A. 50 to 60 feet. 
Q. IIow wide is Evans Street? 
A. l\f aybe 5 or 10 feet narrower. I would say 40 to 50 feet. 
Q. You allege this Chevrolet car hit your car and when it 
did so young Ellett's hP.ad went up ag·ainst the top of his 
car? 
A. Yes, sir. 
Q. '¥hat was there up there to knock him unconscious? 
A. A slat. TherP. are seven or ei.g;ht slats that go across 
the top. It is a steel top. It was a '34 model. 
Q. Did not young Ellett after the accident got up and ask 
to be taken to a doctor and was not entirely unconscious? 
A. No, I don't think so; I don't know; I saw two boys help-
ing hin1. 
Q. He was not entirely unconscious, was he, then f 
A. No, sir. 
Q. Did you go to him? 
A. No, sir. 
Q. You don't kno'v about it, then? 
A. No, sir. 
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Q. You 'say your car had ·gotten about three-
page 26 ~ fourths of the way across the intersection? 
A. Yes, sir. 
Q. And something happened¥ 
A. Yes, sir. 
Q. What did your truck do when this something happened! 
A. First, I would say, it skidded about ten or fifteen feet, 
th~ rear tires. 
Q. What made it ·skid? 
A. Because her car struck the rear wheel and his hands 
turned loose the wheel and ·her automobile threw the truck in 
that direction. 
Q. What direction 7 
A. The lP.ft. The back of the truck swung to the right. 
Q. Did the tru~k then go nearly over to the right-hand 
curb, north of the intersection? 
A. The back part or' it did. 
Q. The back part of it went across the intersection and 
north of the intersection to the curb, or nearly to the curb, 
on tl1e right-hand side? 
A. Yes, as far as I know. The tntck 'vas on the ground. 
Q. The truck was on the ground, sliding on its side Y 
A. Y P.S : then turned over again. 
Q. Well~ before it turned over again, it must have righted 
itself? 
page 27 ~ A. Yes, sir. 
Q. It skidded on its side then through the inter-
section, north of the intersection, approximately to the curb 
on the east side and north of the intersection? 
A. I don't know a bout the east. 
Q. Yon are a high school boy and know the directions Y 
A. Yes, sir. 
Q. You live around here? 
A. No, about twelve miles from here. 
By the Court: 
Q. The way you were going, your right hand was east and 
your left hand was west Y 
· A. Yes, sir. 
By Mr. Goolrick:. 
Q. The truck. then, righted itself when it got over near the 
east side? 
A. What do you mean by righted itself? 
Q. Got up on its wheels? 
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A. No, sir. 
Q. What did you mean by righted itself, then 7 · 
A. By going over towards the other side and breaking out 
a headlight on the truck. . 
Q. Then it went to west side of 1\iiain Street in a semi-
circle? 
pa.ge 28 ~ .A. That is right. , 
Q. And, was headed southwest when it stopped Y 
A. Yes, sir. 
Q. In what position was it headed when it came to a rest? 
' A. To the south,vest. 
Q. Which side was it lying on Y 
A. On thA driver's side and laying on the boy's head. 
Q. The driver's side was on the g·round 1 
A. Yes, sir. 
Q. And your side was up? 
A. Yes, sir. 
Q. Headed which way? 
A. J\t[ostly to the north. 
Q. Where were you then? 
A. I was on the inside. vYhen the truck came to a stand-
s.tiH I got out the window or door, I don't know which. 
Q. Ellett was down on the left side 0f the truck? 
A. Yes ; the truck on t0p of his head, so he could not move. 
Q. Had he been thrown out' 
.A. His head was out, his feet on the inside of the truck. 
Q. His head through the window? 
A Yes, sir. 
Q. All of this occurring, the truck turning over on its. right 
side and skidding across to the: cu-rb on the east 
page 29 ~ side on the north of the intersection, then turning 
over and r~ghting itself and skidding to the west 
ride? 
A. Yes, sir. 
Q. And Mrs. Carpenter hit him? 
A. Yes, sir. 
Q. 1\tiust have been a terrible blow? 
_A.. Y P.s, if his back end was struck and the driver's hands 
fiud left the steering wheel-
q. (Interposing) Dun 't go into that-don't speculate. 
By Mr. :Miller: He said he had had a great deal of experi-
ence with automobiles and driving automobiles. · 
By thP. Court : Do you think he knows more about driving 
then the jurors? Do you want him to qualify as an expert? 
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By ~Ir. Miller: I cannot say whether he knows more than 
the jurors. 
By Mr. Goolrick: I ask the Court to strike that part of 
the answer, where he goes into speculation. 
By the Court: The evidence is struck in that particular~ 
By JVIr. Goolrick: 
(~. ~Ir. Pierce, you say you have been driving three or four 
years? 
A. Yes, sir. 
Q. And you arP. an experienced driver, are you T 
A. To what extent do you mean? 
page 30 ~ Q. To the extent you have been driving? 
A. I have been driving three years and have 
driven at least 50,000 miles, or more. 
Q. Have you ever been charged with speeding¥ 
A. No, sir. 
Q. Are you interested in this case f 
A. To what extent¥ 
Q. To any extent 1 
A. Lt is this: I stated this ·in my answer; I was in there 
with the boy and it was not his fault, and I want to do every-
thing I can to try to prove it was not. 
Q. Are you interested beyond thatY 
A. No, sir. 
Q. Have you not instituted suit for $5,000 damages against 
~Irs. Carpenter? 
A.- Certainly, for· my own damages. 
, Q. Are you not interested in that? 
l.l. 1res, sir. -
Q. Then, you are interested by the same evidence as in 
this caseY 
A. Yes, sir. 
Q. You do not tl1ink that was interest on your partY 
A. No, sir. 
Q. You do not think bringing a suit for $5,000 
page 31 } damages is being interested in this case? 
By Mr. 1\Hller: I object to that. . 
By the Court: 1:he objection is overruled. 
By 1\'Ir. Miller: We note an exception to the Court's ruling. 
Q. ~Ir. Pierce, did you look at Mrs. Carpenter's car after 
the accident~ · 
A. No, sir. 
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(The witness stood aside.) · 
By 1\fr. l\iiller: ~lay it please the Court, we have here Dr. 
Meredith, of the ·university of Virginia Hospital, who wants 
to get back to the hospital. l\!Ir. Goolrick has agreed with 
me that we may hear his testimony now, while it is a little 
irregular. 
By the Court: All right, J\IIr. M:iller. 
page 32 ~ DR. J. 1\L lVIEREDITH, 
a witness introduced on behalf of the plaintiff, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Bv 1\:Ir. l\iiller: 
w Q. Doctor, what are your initials 1 
A. J. M. l\feredith. 
Q. You are a n1ember of the me9.ical staff of the University 
of Virginia? 
A. Yes, I mn. 
Q. How long have you been a tnember of that medical 
staff? 
A. I have, in one capacity or another, about a year. 
Q. Where ,yere you graduated from? 
A. I was graduated fron1 the University of Pennsylvania. 
Q. How long have you been at the University of Virginia.? 
A. I have been there since ,July last in a permanent ca-
}Jacity, having been there a year before. 
Q. In what line of your profession are you engaged? 
A. Neurological surgery, having to do with the nerves of 
the brain and body. · 
Q .. Are you actiuainted with Russell Ellett, of Culpeper, 
v'"a.? 
A. Yes, I am. 
Q. How long have you known him' 
page 33 ~ A. Since October last. 
Q. I-T ow was he brought to you f 
A. He was brought to the University Hospital in a private 
car or an a1nbulance. I saw him after he was first admitted. 
Q. Diu you make an examination of I!in1, Doctor~ 
A. y·es. 
Q. In what condition did you find him at that time? 
A. The boy was drowsy; in a semi-conscious state; the 
statement being given by his mother that he was injured 
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on October 4th. lie was semi-conscious and drowsy. He 
would answer all questions fairly .rationally and had blood 
and leak of spinal fluid from the left ear at the time. He 
also had some abrasions about the fingers and the left hand, 
I believe,. and had a paralysis of the right side of the face 
and also a paralysis of the n1uscles controlling the right eye. 
l-Ie had a slow pulse and the drowsiness and semi-conscious-
ness suggested he had had a concussion of the brain and also 
some hemorrhage at the base of the brain. We had x~ray 
pictures taken that day, which showed a fracture of the right 
side of the skull and we concluded that he had a fracture of 
the vault of the ::;kull, over the base and the base 
page 34 ~ of the skull, as well, because he had some fluid and 
the blood coming from the left ear and the paraly-
sis on the right side and the supposition was it went across 
to the right. The next day he had fluid coming. from the right 
ear and paralysis of the left side of t:he face. 
Q. How long did he stay at the University I-Iospital then Y 
A. He stayed at the hospital eighteen days, from October 
6th until the 26th. 
Q. How did his trouble progress while he was there t 
A. He remained drowsy and stupid for about a week, with 
slow pulse. The next clay he developed paralysis of the otheT 
side and had blood and fluid coming from the right ear, mak-
ing us think he had paralysis of the base of the skull. Ife 
then becan1e n1ore normal and more alert. When he left the 
hospital he had been up in a chair for three or four days. 
Q. Has he been back there since? . 
A. Yes, he has been back on two occasions since he left 
the hospital, in December and January last,. for follow-up 
-examination. 
Q. When did you last examine him? 
A. On the '19th of January. 
Q. Have you exa1nined him 'here today? 
A. Yes. 
page 35 ~ Q. Who assisted you in that examination? 
A. Dr. Shebraue and I together. 
Q. What is his present condition? · 
A. His present condition is a stationary one, showing some 
retnrn of function of the paralysis of the left side of the 
face and. also some improvement in the paralysis of the, rig·ht 
eye. At the time of the injury he had double vision, due to 
the fact the 1nuscles of the eye were not working singly .. That 
is still present, although the weakness of the right eye is not 
as pronounced as it was. He. still has complete paralysis 
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ef the, riig·ht side of the :fface. The: paralysis of the left sid~~ 
of the face has- improved. He has considerable. headache and 
some dizziness· and ringing in the ear. He has photophobia. 
That is a condition where ordinary light is very glaring, and 
makes it difficult for. him to read, due iu some part to the 
fact that the eyelids are also 'veak and he is unable to close 
tl1e eyes very forcefully, and the space between the. eyelids 
is wider than normal. He has also an inability to show his· 
teeth or use them in any .way of expression; unable to smile .. 
He is able to move his jaws up and down and bite and chew, 
because those nerves, are not supplied by the 
page 36· ~ muscles of the face that serve the expression of 
the face. We consider he had concussion of the 
brain, which is associated with headache and dizziness for 
some time after accident. It is hard to· say how long that 
condition will last, sometin1es a few months, sometimes in~· 
definitely. "\Vhen there is fracture of the base of the skull 
there· is g.ene1:ally considered, I believe,. more damage to the 
brain than usual. 
Q~. Do you consider the' resul:t of the injuries permanent? 
.... ~. I should. say,. five· montbs after the injury,. it is a little· 
early to. say. I do believe that the paralysis of the right side 
of the face will. probably sbow little, if any, improvement, be·· 
cause that was apparently the im1nediate injury; that is to 
say, he had bleeding of the left ear and paralysis of the 
right side· of the face. The paralysis that came on the left 
side of the face three days after the admission to the hor-;-
pital' will improve, I think. The rig-ht side of the face is, I 
think, probably, definitely paralyzed, without much change 
of function,. unless aided by operation. 
Q~ Can you. conceive of any operation that 1 would remedy 
that right jaw?. 
A. Yes; there is an operation that usually will result in 
considerable hnprovement to the face; an operation on· a 
nerve in the neck which joins the right side of the face to 
the left side. The improvement is not always 100 
page 37 ~ per cent, but it does help the1 expression of the 
face, and it 1night be done some time in: the fu:-
ture. 
Q. Doctor, can he get his teeth together¥ 
A. He can get his jaws together fairly satisfactorily, be-
cause those muscles are supplied by nerves other than the 
ones, that are paralyzed; that is to say,. there are twelve nerves 
coming off of the brain on either side. In this particular 
case the seventh nerve is involved on either side, and the 
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sixth nerve on the right side has been involved, but is now 
greatly improved. The 1uuscles that supply the chewing and 
biting are served by the fifth nerves, which in this case are 
11.ot injured; so he can chew fairly well. 
Q. How about his vision1 
A. I-Iis vision now is affected mainly in an external way;. 
that it:, he has photophobia, which, in ordinary life, is very 
disagreeable. Then, he had some trouble with the outer 
cornea of tho eye two months or 1nore ago which required 
some treatn1ent by a specialist. I-Iis vision now, together with 
his seeing double, n1akes it practically impossible for him to 
read. He cannot read, seeing- double all the time. How long 
that will last it is still impossible to say, as to its perma-
nency. 
Q. Is it possible that may last forevert 
page 38 ~ A. I think it is possible it n1ay be a permanent 
thing. 
Q. Doctor, are his injuries such as will cause great physical 
pain? 
A. At the time of the accident and two days later, when 
I first saw him, he was having c01~siderable headache and 
vertigo, as well, and for some days thereafter. He has no'v 
some headache, which one day will be very bad and the next 
day better, which is possibly due to some fluid disturbance 
around the brain, in the circulation. 
Q. Doctor, will you explain to the jury what is meant bv 
concussion of the brain~ ., 
A. vVe l.lSC concussion of the brain to imply a blow hav-
ing struck the head and actually shaken the brain to such 
an extent as to produce some degree of semi-consciousness 
or unconsciousness. Any patient who is lrnocked out has 
had a concussion of the brain. Everybody who has in any 
accident been knocked out for a second or two it implies a 
shaking up of the brain. 
Q. vVould you say the concussion this young man received 
was a bad concussion, or a good one, or an easy one? . . 
A. I would say this young man had a concussion of consid-
erable degree. The concussion of the brain, together with 
the fracture of tho base of the skull, as he has, it is an 1111-
usual injury. 
page 39 }- Q. Doctor, explain that to the jury. What do 
you mean by an unusual injury~ 
A. The unusual feature of this injury, I think, is that when 
he first caine to the hospital he had blood coming from his 
left ear, with paralysis of the right side of the face. Or-
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dinarily the patient would have blood coming from the ef!r 
and paralysis of the face on the same side; but to find the 
paralysis of the face on the opposite side, and a few days 
later to find blood coming- from the right ear and paralysis 
on the left side shows he must have had a fracture straight 
across the base of his skull. 
Q. Doctor, to what extent has his vision been improved 
since he first came to the hospital1 
A. His vision has improved in one sense; that is, that the 
paralysis of the muscle spoken of as the external rector 
rnuscle has improved. When he can1e in he was unable to 
look to the rig-ht of the n1iddle line. l-Ie could not do that 
at all. Now he can do that. He can look over to the right, 
hut still has double vision, which we interpret as in that 
muscle. · Now, the fact that he has photophobia and cannot 
stand bright light we hope will improve when the weakness 
of the 1nuscles of the face spontaneously or by op-
page 40 ~ eration will improve; the cornea muscle has defin-
itely improved. 
Q. The injury that you consider permanent is to that right 
jaw and to the vision 1 
A. "\Ve consider that the right side of the face will probably 
be paralyzed, ur1less some attempt is made to repair it by 
operation. IIis seeing double, as his vision is affec_ted, may 
possibly correct itself, but he may always have what is spoken 
of as a weak eye; that is, when he reads a page or two he 
n1av have weak eves. Q. The fact that his eyes are affected lead you to the con-
clusion that it was a bad concussion 1 
A. I think it tends to support the idea that it was a bad 
concussion as shown by the injury to the nerves of the face. 
Q. So long· as that condition of the right side of the face 
continues will that affect the vision? 
A. I think it will affect the right eye and that it will pr~~­
dispose it to some injury or irritation, possibly ulceration. 
Q. And, you are of the opinion that injury to the right 
side of the face will be permanent? 
A. lT nless there is son1e operation. 
Q. Were there any bruises or lacerations· or abrasions about 
his body when he was brought to the hospital? 
.page 41. ~ .A. Yes, he had some abrasions about the face 
and the left hand, I believe, which cleared up with-
out dis"figureinent, but he had signs of internal injury. 
Q. What ·was the cause of this~ · 
A. We defined it as ftacture of the skull and the base of 
- ·r-·~-- ------------,--- -----~ 
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the skull, with result of injury to the nerves coming off from 
the base of the brain. 
Q. Resulting fron1 whatf 
A. Resulting from a blow. 
(The witness was excused.) 
page 42 ~ I-I. M. HA WK:ENS, 
a witness introduced on behalf of the plaintiff, 
being first duly sworn, testified as follows : 
DIRECT ,EXAMINATION. 
. By Mr. Miller: 
Q. What is your name 1 
A. H. M. fiawkins. 
Q. How old are you T 
A. Forty-one.· 
Q. What position do you hold at the present time¥ 
A. Police officer of the town of Culpeper. 
Q. Night or day police? · 
A. Day police. 
Q. Do you know anything about the collision of the car 
driven by 1\{rs. Carpenter and the truck driven by 1\lr. Ru·s-
sell Ellett, the collision down here at Main and Evans Street 
on the 4th day of October? 
A. Yes, I was here at a trial in this court and I went there. 
Q. 'Vhat did you find¥ 
A. I found J\iirs. Carpenter pulled oyer on the far side of 
EYans Street, next to :Nir. Dick Weaver's garage, and the 
Ellett truck lying to the left of the crossing, heaCfing up south, 
turned over. 
page 43 ~ Q. Did you make any examination to see if any 
marks about it, or the car, either? 
A. Yes. 
Q. What did you find? . 
A. A scar on the bumper of Mrs. Carpenter's car; appeared 
to be where it hit 1\{r. Ellett's car. 
By Mr. Goolrick: I object to that. 
By the Court: The jury will disregard the last sentence 
of the witness. 
Bv Mr. l\Hller: 
~Q. Describe what you saw about the Carpenter automo- I 
bile? 
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A. Well, I just told you that is what I had seen about the 
bumper. 
Q. What did you see about the bumper? 
A. vVell, it looked like her bumper was like this and where 
l1er bumper hit the Ellett truck. 
By Mr. Goolrick: I object to that. 
By the Court: The objection is sustained, unless he saw 
the cars co1ne together. Mr. Hawkins, you cannot testify 
that. Describe what you did see and the court and jury can 
draw, or may not draw, cert.ain conclusions. 
By Mr. Miller: 
Q. What did you see about any part of the Carpenter car 
after your arrival? 
A. I don't know how to answer that. 
page 44 ~ By the Court: If you saw nicks say you saw 
nicks; if you saw dents say you saw dents. Don't 
Btate any con~lusions of your own. 
A. This matter is no conclusion ; it is what I saw on the 
bumper. · 
By Mr. Miller: 
Q. vVhat did you sec' on the bumper? 
A. I saw a dent. 
Q. The middle of the bumper, or where? 
.A.. It appeared to me it ':vas just beyond the middle, prob-
ably two-thirds across the bumper, the right of the car. 
Q. Where was :htir. Ellett when you got there? 
.A. He was gone to the doctor. 
Q. Did you notice whether the truck had been scarred or 
turned over? 
A. Yes, the left back wheel of the truck was broken, five 
or six spokes, and the fender had been driven baek nearly 
into the body. 
Q. Which fender Y 
'A. The rear left fender. 
Q. Were there very many people there when yon arrived? 
A. Yes, sir. 
Q. Do you remember 1\fr. Leathers being there? 
A. Yes, sir. · 
Q. Were there any n1arks on the road, whether 
page 45 ~ skid marks or what not? 
A. I could not see any skid marks. It was wet. 
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and also ra1nmg, which the tires would not put out much 
impression of marks. 
Q. About what time was it¥ 
A. About 3 :30. 
Q. About 3 :3n in the afternoon 1 
A. Yes, as well as I remember. 
CR.OSS EXAl\ti:U~ATION .. 
By 1\tir. Goolrick: 
Q. Sergeant, you got there pos.sibly ten minutes after th~ 
accident1 
A. Yes. sir. 
Q. And,. lVIrs. Carpenter was on the east side of lVIain Street 
and on the right-band side of Evans Street1 
A. Yes, sir. 
Q. She was sitting in the car with a little boyf 
A. Yes, sir. 
Q. So far as you know, had the truck been moved then? 
A. I don't think it had. 
Q. According to your best recollection1 'viii you tell nlC' 
where the truck was when you got there, and in what position 
it was¥ . 
A. \Veil, it 'vas on the north side of the intersection, on 
1\Iain Street. · 
page 46 ~ Q. In other vtords, it was north of the inter-
section, on Evans Street and Main Street, in lVIain 
Street¥ 
A. Yes, sir. 
Q. On which side¥ 
.A. A. little bit over half of the street, laying on its side·, 
in this direction (indicating). The front part might have 
been over the intersection about half. 
Q. It was headed southwest, I believe f 
A. Yes, southwest. 
Q. How far north of the curb line of Evans Street would 
you say the truck was when you got there; that is, the north 
curb line of Evans Street? 
A Somewhere between 10 and 20 feet. 
Q. On what side was the truck lying when you got there.f 
A. I think it was on its left side. 
Q. On the driver's side f 
A. Yes, sir. 
Q. And young Ellett had been taken out f 
A. Yes, to the doctor's. 
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Q. The truck had been pretty badly smashed up, had it 
not! 
A. "\Veil, as well as I remember, one headlight mashed 
off. 
Q. How many wheels smashed f 
A. I think one wheel, the 1eft rear wheel. 
Q. The fenders on both sides of the car were smashed np, 
were they not f 
page 47 ~ A. I don't know; I did not look. 
Q. Were you advised by anybody, by young 
Pierce, that the truck had turned over and skidded to the 
left side of the street and then rig·hted itself and then skidded 
to the rig11t side'of the street1 
A. I don't rmnember that. • 
Q. Talking about the mark on the bumper of 1\{rs. Car-
penter's car, you had not examined the bumper of her car 
before the accident, had you f 
A. No, sir. 
Q. What kind of n1ark or scar was this on the bumper, 
about how wide, or how deep, was it 1 
A. It seemed to be, I would say, about one inch wide, likf~ 
it had hit smnething· and something had slid by. 
Q. Was the scratch running parallel with the bun1perf 
A. Yes, sir. 
Bv the Court: 
"Q. How long 'vas it~ 
A. I would say between hvo and three feet. 
By 1\{r. Goo Irick : 
Q. It was not deep? 
A. No, looked like it had been rubbed. 
Q. But the bumper had not been indented f 
A. No, sir. 
page 48 ~ Q. IIad young Ellett been taken away when you 
got there1 
A. Yes, sir. . 
Q. You say it was raining and the street. was wet~ 
A. Yes, sir. 
RE-DIR.ECT EXAl\fiNATION. 
By Mr. 1\rfiller : 
Q. l\fr. Hawkins, I now hand you "Ex. No. 4 with Mr. 
~Jamison's testimony", which is a photograph representing 
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the scene. I will ask you to take that photograph and show 
.... the jury about where the Ellett car was when you got there? 
A. Rig·ht in about here (indicating). I would say a little 
over halfway across the street in this angle, about where 
this spot is (indicating). 
Q. Can you put a mark about where you think it wast 
A. I will indicate it QY this mark "·0''. 
RE-CROSS EX.llfENATION. 
By Mr. Goolrick: . 
Q. We have been told by an occupant of the truck that the 
truck skidded across the intersection to the east side, then 
righted itself and went to the west side of Main Street, north 
of the intersection of Evans Street. You say there were no 
marks there 1 · 
page 49 ~ A. Well, there was a mark of the Evans car 
where it skidded to the north side of Main Street, 
where the intersection was, there were a few marks in the 
road. · 
Q. The road was wet Y 
A. Yes, sir. 
R·E-DIRECT EXAl\tiiNATION. 
Bv Mr. Miller: 
"Q. lVIr. Haw·kins, I understood you to say when you got 
there Mrs. Carpenter had con1e over to this side to Dick 
"\Veaver's garag·e--where was sh.e with reference to· the ga-
rage? 
A. She was back around just beyond the entrance of Mr. 
Weaver's garage, right at the corner of the, building, on 
Evans Street. 
Q. Headed to,vards the building Y 
A. Yes, sir. 
RE-CROSS EXAMI!NATION. 
By Mr. Goolrick: 
Q. Did you look in 1\1rs. Carpenter's carY 
A. Yes, sir. 
Q. Did you see an open milk can, with milk in itY 
A. Yes, sir. 
(The witness stood aside.) 
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a witness introduced OJ?. behalf of the plaintiff, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Miller: 
Q. You are Mr. D. C. Weaver, are you? 
A. Yes, sir. 
Q. How old are you 7 
A. Forty-five. 
Q. Where do you live? 
A. I live at Boston, Virginia. 
Q. Do you own an automobile garage at Culpeper? 
A. Yes, sir. 
Q. You own the garage about which there has been evi-
dence here? 
.A. Yes, sir. 
Q. You spend most of your time in Culpeper, don't you 7 
A. Yes, sir. 
Q. How long have you been engaged in the automobile busi-
ness in Culpeper? 
A. Fifteen years. 
Q. That large building exhibited in the exhibits h~re, at 
Main and Evans Streets, belongs to you, does it not? 
A. Yes, sir. 
page 51 ~ Q. I mean at the southeast corner of the inter-
section? 
A. Yes, sir. 
Q. Where were you on October 4, 1937, when there was a 
collision between Mrs. Carpenter's car, or a car driven by 
lVIrs. Carpenter, and 1\fr. Ellett's truck-was there such a 
collision about that time? 
A. Yes, sir. 
Q. Where were you Y 
A. I was talking· over the 'phone at the time. 
Q. In what building? 
A. 1\fy building. 
Q. Front or rear roomY 
A. The front room. 
Q. Could you see from where you were the collision take. 
place? 
A. Through the windo'v I could. · 
Q. Did you see the impact between the car and the truck? 
A. I heard the lick and about the time I heard the lick I 
' 
- , 
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turned around and I could see this "pick-up'' turning over .. 
Q. What do you mean by heariug the lick 1 
A. I mean the lick 'vhen the truck turned over; the lick 
from the car hitting it. , 
Q. You mean the lick from the car hitting the truck~ 
A. Yes, sir. 
page 52 ~ Q. As soon as you heard the impact what did you 
do~ 
A. I run to the door and started to it, but before. I got there 
somebody had gotten then1 up. 
Q. In what condition dicl you find the boy? 
A. In bad shape. 
Q. vVhere was he? _ 
A. Under the car; his head under the car, with his head 
sticking out the door. 
Q. Where was ~fr. Pierce 1 
A. He 'vas on tho opposite side, coming out the door. 
Q. VVhere was the Carpenter car when you got there' 
A. That came across the street and stopped by my garage. 
Q. I now hand you a photograph, marked "Ex. No. 2 with 
Mr. Jamison's testhnony" and ask you if you are acquainted 
with the scene as presented by that photograph r 
A. Yes, sir; 
Q. Do I understand that this building here that I have 
my finger on here, with the words "Dick C. Weaver" appear-
ing on there, is that your garage' 
A. Yes, sir. 
Q. I will g·et you to mark on here, with the letter "I"',. 
about where that Ellett car was when you reached there after 
it bad turned over~ 
A. It come down here and was about ltere (indicating). 
Q. -In the intersection Y 
page 53 ~ A. The car was coming around here. 
Q. What car? . 
A. The truck turned over on the left side. 
Q. No"r' about where was it the truck came to rest? 
A.. Right here. 
By ~1:r. Goolrick: Let him detail it in figures. 
Q. This is where the truck was turned over, indicated by 
the letter " I" on "Ex. No. 2"? 
A. Yes, sir. I 
Q·. Mr. vVeaver, how far would you say the truclr was, that 
is to mark ''I" on "Ex. No. 2" from your 'phone over which I 
you were talking at the time you heard the impact! I 
I 
I 
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A. I would say around 100 feet; I guess all of that. 
Q. Was your visibility good from the point where you 
were standing to the truck, where it turned over? 
A. I could see it fron1 that point. I had just finished talk: 
ing over the 'phone and looked around right quick and could 
see it turning over. 
Q. It was about 100 yards from the 'phone, where you were 
standing, to where the truck turned over f 
A. About 100 feet, approximately. 
Q. J\!Ir. Weaver, I will ask you the question in a way it 
cannot be objected to. Describe the sound of the impact that 
you heard between the car and the truck 1 
page 54 ~ By !1:r. Goolrick: I object to tha.t, because he 
has not seen any impact. 
By the Court: The objection is sustained. l-Ie can de-
scribe the noise. 
Q. Describe the sound? 
A. I just heard a lick and turned around ,right quick and 
when I turned around I could see this car turning over. 
Q. Describe the sound? 
A. Like any other lick; just the noise. 
Q. Heavy blow or light blow~ 
· A. Heavy enoug·h for n1e to hear it through the door. The 
door was closed; it was winter time. 
Q. You could hear the lick plainly? 
A. Enough for me to look out. 
Q. vVhere did 1\{rs. Carpenter drive the car 1 
A. Across the street. 
Q. Diagonally across the street 1 
A. Yes, on Evans Street. 
Q. ·And there is where it stopped 1 
A. Yes, sir. 
Q. What would be the distance from where Mrs. Carpen-
ter's car stopped and where the impact occurred 1 
By !{r. Goolrick: I object. 
By the Court: Objection sustained. 
page 55~ CROSS EXAMINATION. 
By 1\Ir. Goolrick: 
Q. JV[r. Weaver, when you saw the Carpenter car it had 
come to a full stop, had it not? 
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A. Yes ; standing still. 
Q. Can you tell me relative to the north curb line of Evans 
Street whel'e that truck can1e to a rest-how far up ·Main 
Street from the north curb line of Evans Street did bhis truck 
come to a rest f 
·A. I guess it 'vas about 25 feet. · 
Q. 25 feet north of the north curb line of Evans Street? 
A. Yes, sir. 
Q. In what general direction was the radiator pointed? 
A. Pointed south. · 
Q. Directly south, or a little southwest? 
A. Right straight back up the street. 
Q. Did you hear the noise of the truck as it turned over GJ. 
A. Yes, sir. 
Q. You were at your telephone, you say, talking? 
A. Yes; I had just finished talking on the 'phone. 
Q. And you turned frmn your telephone and saw this truck 
spinning around? · 
·A. Yes, sir. _ 
Q. What do you mean by that? 
page 56 ~ A. Turning over on its nose, sort of. 
Q. It turned over on its right side first? 
A. I did not see that. 
Q. You did not see the truck turn over to the right sicle, 
or east side, of ~lain Street, and then turn to the other side?' 
A. No, sir. 
Q. Did it not skid nearly over to the curb on the east side 
of lVIain Street at first and then go back to the west side, after 
it turned over? 
A. I did not see it but only when it fell over oil its left 
side. 
Q. You did not see it turn over first on its right side and 
then skid to the east side and then right itself 'and go to 
the west side? 
A. No; I only saw it stand on its nose like and turn over 
on its left side. 
Q. Did you help to get young ~llett out? 
A. I run to get n1y men to help, but when I got there they 
had gotten him out. 
Q. Did you see two young men helping him Y 
A. Yes; sir. . 
Q. He was walking when you got there? 
A. Yes, sir. 
page 57 }- Q. Did you hear him ~sk for a doctor? 
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RE""DIRECT EX4MJN.A.TION. 
Bv Mr. Miller; 
"'Q. Did you hear 1Ylrs. Carpen·ter make any statement about 
it at the time? 
A. No, sir. 
(The witness stood aside.) 
page 58~ R . .A. JOHNSON, 
a witness introduced on behalf of the plaintiff, -· 
be.ing first duly sworn; testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. Miller : 
.. Q. You are lVfr. R. A. Johnson Y 
.A. Yes, sir. 
Q. What business are you engaged in? 
A. Working for Culpeper lVIotor Company. 
Q. How long have you been engaged in buying and s~lling 
and repairing automopiles? _ 
A. I have been buying and trading since 1928. 
Q. Do you live in Culpeper now~ 
A. Yes, sir. 
Q. JI ow old are you now? 
A. I will· be fifty years old the 14th day of April. · . 
Q. VVhat, if anything·, do you know about tho accident he-
tween the Cai'penter car and the Ellett truck on the 4th o£ 
October, 1937 f 
A. I was at the front of our place of business and I saw 
this crowd gather right next to Mr. Green's. Naturally, like 
the rest o£ them, I walked down there. When I got there, 
Sergeant Carr was there and he asked would J take the 
"pick-up" to our garage and I did it. 
page 59 r Q. What was the condition of the truck? 
A. It was in p~etty l;>ad condition. 
Q. How do you mean, bad condition? · 
.. l\.. The fenders were all mashed up on it; one door; both 
door glasses broken out; one door was broken so it could not 
be used; had to be replaced; the top of the car~ the covel', 
was scoured out on both sides. 
Q. What did y~u notice, if anything, about the 1e£t rear 
wheel of the truck 7 
A. The left rear wheel, to the best of my recollecti~ti, l1ad 
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either four or five spokes broken in it and the rim of the 
same wheel had a bent place where the impact stru.ck it. 
By ~Ir .. Goolrick~ Wait a minute; you don't know any-
thing about the impact. 
By Witness: That had to be replaced with a new wheel.. 
By Mr. ~£iller: 
Q. The spokes were broken out of the rear left wheel¥ 
A. Yes, sir. 
Q. 1Vhat did you notice about the rear left fender~ 
A. The san1e fender on that same side was mashed-I 'vould 
say the fender was eight inches wide; I would say about. 
five inches of that was 1nashed in to the body, the direction 
of the body or chassis, whichever you want to call it. 
Q. Did you notice whether there were similar 
page 60 ~ scars on the othet· side of the truck? 
A .. To this wheel~ 
Q. Yes¥ 
A. No, sir. 
Q. I meru1 any spokes. broken out of the other wheel? 
A. No, sir. 
· Q. Were there any scars on the fender on the other side! 
A. Yes, sir. 
Q. Anywhere near where the one was found on the left 
rear 'vheel ~ 
By Mr. Goolrick: I object. 
By the ·Court: Objection sustained; the question was lead-
ing. 
By Mr. Miller: 
Q. You say the one on the left the spokes were brolren out 
of the wheel 1 
A. Yes, sir. 
Q. You say there was a scar on the rear left fender? 
A. Yes, sir. 
Q. Ho'v did the scar on the other fender compare with the 
scar on the left fender 1 
. A. The fender was turned over on both sides; the right 
side, rear and front. On the left front side it looked to me 
as though it had been bottom side up and then 
page 61 ~ turned over again. The top of the radiator; the 
shell was bent in on the same left side that the 
headlight was. broken off. 
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Q. If ow did you describe the scar on the left rear fender? 
.A.. The left rear fender had a :five-inch broken place right 
above the running· board. 
Q. Five inches wide? 
A. About five inches deep, bent in. 
Q. Bent in or broken 1 
A. Yes, bent in or broken, either way. 
Q. No other scars on that fender at all' 
A. Yes, where it scoured on the ground, above that, the 
whole thing ·w:as bent, where it. struck the ground. 
Q. Did you see the Carpenter car? 
A. No, sir. 
Q. You never saw that at all¥ 
A. No, sir. 
CROSS EXAl\1INATION. 
Bv 1\fr. Goolrick: 
., Q. ~lr. Johnson, two wheels were broken up, were they not, 
on this truck' 
A. Not to my recollection. 
Q. You did not see the accident-you do not know what 
happened? 
page 62 ~ A. ·No, sir. 
Q. Or what caused the collision? 
A. No, sir. 
Q. On you1· bill did you not charge for two new 'vheels 1 
A. I would not say anything about that,· because I don't 
know; nothing to do with the wheels; nothing to do with the 
repair work .. 
Q. If they put two new wheels on that truck-
A. 1\rfust have been needed on there or they would not 
have put then1 on. 
RE-DIRECT EXAl\rfiNATION. 
Bv 1\rlr. lVIiller: 
·Q. :Wir. Johnson, you saw the left rear wheel of the Ellett 
truck before it was removed fron1 the trucki 
A. Yes, sir. 
Q. And you saw it afterwards' 
A. Yes, sir. 
Q. Look at that wheel and see if that is the one (indicat-
ing wheel that had been brought in the court 'room) Y 
A. Yes, sir. 
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Q. Is it exactly in the condition it was when taken off? -
.lt. Yes, sir. 
Q. How much force or power would it take to break ther:p. 
offY · 
By Mr. Goolrick: I object. 
By the Court: Objection sustained. 
page 63 ~ Q. That is the wheel and they are the spokes? 
A. Yes, sir. 
By Mr. Miller: The wheel is now formally introduced in 
evidence, as "Exhibit Wheel, with 1\tir. Johnson's testimony." 
(The witness stood aside.) 
pag·e 64 ~ S. F. RIX·EY, 
a witness introduced on behalf of the plaintiff, 
being first duly sworn, testified as follows: 
DIRECT EXAIVIINATION. 
By Mr. Miller: 
Q. Are you Mr. S. F. Rixey? 
A. Yes, sir. 
Q. How old are you Y 
.A. Sixty -eight. 
Q. What is your occupation or profession? 
A. Civil engineer. 
Q. How long have you been a civil engineer? 
A. Abo~t forty years. 
Q. Did you make any measurements recently in and near 
the intersection of Main and Evans Street in the town of 
Culpeper, Virginia f 
A. Yes, I made some yesterday. 
Q. What measurements did you make T 
A. I made a plat of them. 
Q. Explain that plat' 
A. The arrow is north. That is in about a northerlv di-
rection now. This point here is in the southeast corner. 
There is Dick \Veaver 's garage. Main Street is 
pag·e 65 ~ right here. The full width of Main Street is 60 
feet; it is in the main 46¥2 feet from curb to cur b. 
Evans Street was supposed to be 30 feet wide. This part 
(indicating) was widened, the western part on the north 
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side was widened five feet. Both of these corners on the north 
· side have curbs running around them. On ·the south side 
lleither side has curbs. ~fain Street has a curb full length 
except in front of the business properties. Dick Weaver's 
garag·e is set back 19 feet. I-Ie has a brick porch one foot 
over the line. The average width is 461;2 feet on Main Street, 
but on the north side of ~Iain is only 42:fh feet, 1 foot taken 
up by a projection there and 3 feet on the other side, on the 
south side of Evans Street, a line· of poles that r1:1n prac-
tically uniformly. It allows 25-2/10 feet from this curb to 
the line of poles, but the.re is a back set paved to the prop-
erty that belongs to the owner, so there is no mark indicating 
any curb line on the south side of Evans Street at the east 
end arid the west side sets back. . 
Q. Give us the width of Evans Street between curb and 
curb? 
A. That would be only 22 feet there, the south side. The 
west end of Evans Street is set back to about match the line 
of the north side of Weaver's garage, making the side square 
across on the south side. That was to show clearly 
page ()ti ~ the situation along that point opposite to the line 
of Weaver's garage. There is a little sign on the 
·west side of ~lain Street and south of Evans Street, which 
is opposite to the corner of Weaver's garage, straight across; 
so it makes the line continuous along the south of Evans 
Street at a distance of about 10 or 11 feet below the line of 
these poles. · This point in here is simply a break. That 
circular line marked "break in drawing''. and "break in 
drawing'' on the other side represent a ·break in the draw-
:iug. The scale is 20 feet to the inch and the scale don't apply 
to those breaks. , 
Q. How wide is Evans Street from curb to curb' 
A .. There is no curb there. There is a line of poles that 
mark the curb line. -
Bv the Court: 
"'Q. How wide is Evans Street? 
A. On the east side, the traveled way, from curb to line of 
poles is 25.2 feet; on the 'vest side it is 28 feet there to the 
sig-n. ~fain Street from curb to 'curb is 46¥2 feet, except to 
the north entrance. It is only 421h feet there, due to one foot 
cut on the east side and three feet cut off by-= obstacles on 
that side there to the sign pole there. 
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page 67 ~ CROSS EXA~IINATION. 
B:y Mr. Goolrick: 
Q. You spoke of poles on the south side of Evans Street, 
a line of poles-what character of poles are they? . 
1\. They are the usual kind of pofes ; I don't know what 
kind. 
Q. I-low far apart, generally speaking? 
A. About 70 or 80 feet apart. 
Q. Does a pole come out on the south side of Evans Street 
to the intersection of the curb line of 1\fain Street¥ 
A. It does not. 
Q. You have some dashes on the south side of Evans Street, 
what do they indicate? 
A. Those dashes simply show what would be a straight line 
of poles across there if the poles extended there. 
Q. What is that apparent X mark next to the pump founda-
tion at Weaver's garage 1 
.A. That marks the distance of 19 feet from that arrow to 
this arrow (indicating) as 60 feet across the street here. 
Q. What is this arrow just north of the one I referred to! 
A. ~rhat indicates where the sidewalk would run. 
Q. But, there is no side,valk there? 
A. No. 
Q. Is there any physical obstruction to prevent 
page 68 ~ a car proceeding· on the right-hand side of Main 
Street, p;oing north, from running· in front of the 
pump foundation in "\V eaver 's garage and cutting· around to 
the Tight into Evans Street? 
A. None whatever. 
Q. In other words, a car, proceeding north on lVIain Street, 
when it reaches the northern end of Weaver's pump, can 
cut sharply to its right and go into Evans Street without ob-
struction 1 
.A. Yes, it can cut the corners. 
Q. Nothing to stop anyone from going around there 1 
.A .. No. 
Q. From a point immediately in front of Weayer 's pump 
station how widP. would it be to the west curb of Evans 
Street? 
.A .. It would be full 60 feet there. 
Note: The map is here introduced as ·"Plaintiff's Ex. 5 
with S. F. Rixey's testimony". 
(The witness stood aside.) 
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page 69 ~ DR. J. L. STRINGFELLOW, 
a witness introduced on behalf of the plaintiff, be-
ing :first duly sworn, testified as follows : 
DIRECT EXA~IINATION. 
By Mr. :Miller: 
Q. Your name is Dr. J. L. Stringfellow Y 
A. Yes. 
Q. You are a general practitioner of medicine in Culpeper? 
A. Yes. 
Q. Where were you graduated Y 
A. At thP. University of Virginia. 
Q. How long· have you been practicing? 
A. Since 1915. 
Q . .Are you acquainted with the plaintiff here, Russell El-
lett? 
A. Yes. 
Q. How long have you known him Y 
.A. I have known the family several years; never knew him 
until he was injured. 
Q. How long was it after his injury before you saw him Y 
A. A few minutes; they brought him immediately to my 
oflrrce. · 
Q. vVhat was his condition Y 
A. He had an injury to his head, bleeding ears and blood 
all over his face, several cuts about his nose and 
page 70 ~ forehAad and his ears. His left ear, I think, had 
the greatest cut. He was in a very excited state. 
liP. was hard to manage ; could not manage him. He seemed 
to be kind of out of his right mind, so~to-speak, dazed. I 
could not get him to keep still. He was very restless and hard 
to manage, due to his injury. I got him on. the table to fix up 
his cuts and to see how badly he was injured. He would an-
swer questions and so on; not unconscious, but his mental con-
dition was decidedly upset, due to his injury. I sewed up 
his wounds about the ear, which was practically cut in two 
along about thP. middle; took several stitches in the ear and 
fixed up the wounds about his nose and :forehead and face 
and gave him a.hypodermic to quiet him and sent him home, 
after dressing his injuries, for further observation. I felt 
like he had a concussion of the brain, with probable fracture, 
but therP. were no apparent what we called depressed frac-
tures that I could find. I told him to go home and rest a while 
and aftP.r a few days if his condition did not improve as I 
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felt like his n1ore or less n1inor injuries should we would send 
him to the hospital at Charlottesville. 
Q. Have you exan1ined him since? 
.A. ·Yes. 
Q; What was his condition the last time you examined 
him' 
page 71 ~ A. Well, he has paralysis of the muscles of the 
face which' affects his facial expression; he cannot 
move his n1uscles about; be cannot control the muscles of 
his eyelids; they are paralyzed. He is not able to move the 
eveballs in the various directions. There is considerable in-
terference with his hearing and seeing, and that is the chief 
apparent result of the injury. 
Q. Does that result of the injury show it is permanent or 
not~ 
A. Well, from the history of the case-there wer-e X-ray 
pictures taken and studied by a specialist and from his re-
port .to me, seeing that the disability exists after this length 
of time, we generally assume that it is very apt to be per-
manent, unless some repair can be done to it. 
·CROSS EXA1viiNATION. 
Bv lVIr. Goolrick: 
·Q. Doctor, do you recall whether this young man came to 
vour office by himself? 
" A. No, he· was accompanied by two other men. 
Q. He walked there, so far as you know? 
A. I think they assisted him. I-Ie was not carried in their 
arms. 
'page 72 ~ RE-DIRECT EXA1viiNATION. 
By Mr. ~1:illf~r : 
Q. Your office is on the second .floor of the building? 
A. Yes, sir. 
Q. He had gone up the steps? 
A. Yes, sir. 
(The witness stood aside.) 
By ~fr. 1vfiller: The bill of the Culpeper ~{otor Company 
is $78.42 for repairing the truck, wl1icl1 is admitted without 
objection at this tin1e. The doctors' bills and hospital bills 
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amounted to something between $200 and $300. We will get 
them and introduce them. That is understood. 
By Mr. :Niiller: We would like the jury to view the truck. 
You have no objection to that, l\:I:r. Goolrick 1 
By Mr. Goolrick: I would like to know whether the truck 
is in the same condition now that it was then. 
By 1\tlr. 1\!iller: Of course it is not, because $78.42 was 
spent on it repairing- it. 
By 1\tlr. Goolrick: There is no objection. I would like for 
them to see the Chevrolet car later on. 
By the Court: We will see them both. 
page 73 t By Mr. 1\fillP.r: I want them to see the truck 
slats, which are exactly in the same condition now 
as they were then. 
RUSSELL ELLETT, 
the plaintiff, being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By 1\{r. 1\Iiller : 
Q. Your name is Russell Ellett¥ 
A. Yes, sir. 
Q. You are the plaintiff in this case~ 
A. Yes, sir. 
Q. How old are you 1 
A. Eig·hteen. 
Q. Who did that truck belong· to? 
A. It belong-s to me now; it is in my name. 
Q. 'Vho did it belong to at the time of the accident? 
A. It bel on~ed to me. 
Q. R.ussell, how fast were you driving along 1\fain Street 
at the tim A of this accident? 
A. I was not driving over twenty miles an hour. 
Q. How do you reach that conclusion-why do 
pag·e 74 ~ you so state to the jury? 
A. Because I had been driving this truck so long 
a time I could tell by its motion. 
Q. How do you arrive at the conclusion on this particular 
occasion you were only driving twenty miles an hour, had you 
stopped? 
A. Yes, I slowed down to ten miles an hour at the Texaco 
filling station, about one block from the point of the accident. 
I know I was not going over twenty miles an hour at the in-
t~rsection. 
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Q. About where was your truck located at the time of the 
collision? · 
A~ Well, it was about three-fourths of the way across .. 
Q. Going in which direction Y 
A. Going north. 
Q. Your· car turned over as a result of that collision, did 
it notDl 
A. Well, I don't remember, but it did . 
. Q. What is the last you remember about itY 
A. When the crash came into it· and I turned over; I don't 
remember anything after that. 
Q. Do you remember the car striking yout 
A. Yes, sir. 
Q. Did you see it when it struck you~ 
· A. No, sir. 
page 75 ~ Q. Did you see the car before it struck you f 
A. No, sir. ' 
Q. Where did it strike your car¥ 
A. On the left rear fender. 
Q. How do you know it struck your carY 
A. Because I felt it strike and it threw me up in the top 
of the car. 
Q. What kind of collision was it, mild or severe¥ 
.A. Very severe, from 'vhat I could understand. It was hard 
enough to throw me up in the truck and hit my head and 
caused me to lose control of it. 
Q. You don't remember anything after that t 
A. No, sir. 
Q. How have you been affected after that collision; how do 
you feel from it now? • 
A. On certain days my head is so sore I can hardly comh 
my hair. I see double. I can hardly see f'or the light. I can 
hardly close my jaws. Sometimes I cannot put my tongue out; 
sometimes I have to reach my :fingers in and pull it out. I 
have a roaring all the time in my left ear. I cannot hear as 
good with my left ear· as I can with the right one. 
Q. That is the ear that Dr. Stringfellow spoke of as split 
and which he had to sew up f 
A. Yes, sir. 
_page 76 ~ Q. That is the left one¥ 
. A. Yes, sir. 
Q. Do you see double, or how? 
A. Yes, when I take this cap off I see double .. When I take 
the cap off the light hurts my eyes .. 
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Q. How does- it affect your ability to read newspapers' 
.A. I cannot read at all. 
Q. To what extent had you been educated in the schools' 
.A. I had been in four-year high school, was going to Cui· 
peper the year of the accident. 
Q. Before this accident what was the condition of your 
sig·ht~ 
.A. It was perfectly all right. 
Q. What was the condition of your hearing¥ 
A. That was all rig-ht, too. 
Q. You never had that roaring in your head before? 
A. No, no sign of it. 
Q. Were you fond of reading, or not? 
A. Yes, I was very fond of reading·; always did a lot. 
Q. Since that accident you have not been able to read at 
all? 
A. No, sir, not even to look at anything, except I might 
look at the headlines and can hardly do that. 
Q. That affects your r.yes 1 
A. Yes, makes my head hurt and affects my eyes 
page 77 ~ so. 
Q .. You were in what school? 
.A. Attending four-year high school. 
Q. \Yhat did you do in vacation, principally? 
A. Worked on the farm. 
Q. As I understand, you· have always been a student of 
books? 
A. Yes, sir. 
Q . .Anrl 'vere fond of reading·? 
A. Yes, sir. 
Q. IIow does that rig·ht jaw affect you now? 
A. \Veil, it don't look Iiln~ I can s1nack it like I could. 
Q. Tell the jury if you can think and concentrate anything 
like you could before the collision¥ 7 
A. No. I cannot think. Sometimes when I go to spell words 
or son1ething like that I cannot think how to spell them, just 
anything that cou1es across 1ny mind. 
Q. Go back to that-g·oing along· l\'lain Street, you say, at 
the rate of about twenty miles ·an hour, 'vhen you entered 
that intersection did you continue that rate until you 'vere 
struck~ 
A. Yes, sir. 
Q. On which side of the crown of ].!fain Street, the right or 
left~ 
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A. On the right-hand side. 
page 78 ~ Q. About what time of day was that that the 
collision took place 7 
A. Well. I did not have a watch. 
Q. Well. about what time? , 
A. It was in the evening. I got' out of school around 3 
o'clock, that day. 
Q. It was along in the afternoon? 
A. Yes. it was in the afternoon. 
Q. Russell, had you had any trouble with your truck going 
along there before you were struck f 
A. No, it had been working ,perfectly. 
Q. Do you remember hearing· the impact? 
A. Yes, I remember the impact when the car hit it. 
Q. Then you were knocked senseless 7 
A. Yes, that is all I remmnber after I was hit and I went 
up. . 
Q. What did your head strike against? 
A. It struck a slat across the top board of the truck. 
Q. The same slats are in there now that were there then? 
A. Yes, sir. 
Q. Are they hard or soft slats? 
A. Well, they arP. not soft. 
Q. As a matter of fact, they are as hard as they can beY 
A. Yes, sir. ' 
By the Court: 
Q. Wood or metal Y 
page 79 ~ A. Wood. 
Bv Mr. Miller : 
~Q. As hard as iron? 
By Mr. Goolrick: I object. 
~Y Mr. :Miller: The' question is withdrawn. 
Q. I just want you to describe that slat, about the size of 
it-was it solid. was it thin? 
A. From what I judg·e, itis about an inch square. 
Q. An inch wide, you mean? 
A. Yes, sir. 
Q. Wide as an inch both ways? 
A. Yes, sir, and it went across the top of the truck. 
Q. Who was in the car with you f 
A. Jack Pierce. 
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Q. He was the young man who testified here today Y 
A. Yes, sir. 
Q. Who was driving? 
A. I was. 
Q. I am handing you this five-point certificate~ your weight, 
health, vision, &c., issued to Russell Ellett-you are the Rus-
sell Ellett to whom it was issued 1 
A. Yes, sir. 
By Mr.l\Hller: The two certificates are now formally intro-
duced, without objection as ''Ex. No. 7 '' and ''Ex. No. 8'' with 
Russell Ellett's evidence. 
page 80} CROSS EXAMINATION. 
Bv Mr. Goolrick: 
··Q. 1\fr. Ellett, this accident was practically instantaneous, 
was it not? 
A. Yes, sir. . 
Q. Taking. place instantaneously, in a moment almost, as 
these accidents do, how do you know that you were knocked 
senseless when the car turned over and you hit your head? 
A. Because I know when I hit the slat. 
Q. It was all in an instant? 
A. Yes; I don't know anything after I went up. 
Q. Did you walk away .from the scene of the accident, with 
support? 
A. I don't remember a thing afterwards. 
Q. You don't recall going to Dr. Stringfellow's! 
A. I do remember bein~ in Dr. Stringfellow's office. 
Q. Yon don't know of your own knowledge whether you 
walked to that officA, or not? 
A. No, sir. 
Q. You say the slats across the top of the truck are about 
an inch wide. do I understand? 
A. ·Yes, about an inch wide. 
Q. How thick would you, say the thickness of those slats 
· was? · 
A. I judge about an inch. 
pag·e 81 } Q. Yon think about an inch wide and about an 
inch thick? 
A. That is what I judge. 
Q. What was the matAria.l at the top made out of? 
A. I never examined it. 
Q. We will have the truck here-is the same top on it now f 
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A. Yes, sir. 
Q. Is the material in the top steel¥ 
A. I g·uess you call it a cloth top. 
Q. With slats to support it? 
A. Yes, sir. 
Q. Yon think hitting up against one of those slats knocked 
you senseless? · 
A .. Yes, sir. 
Q. And no such blow you sustained after,vards ~ 
A. No, sir. 
Q. You don't remen1ber 'vhere the truck went after that f 
A. No, I don't remember a thing after that. 
Q. You think you were driving about twenty miles an hour!' 
A. I 'vas not ~:oing· over twenty 1niles an hour, if that. 
Q. You say when the alleged collision occurred you think 
yon had g·otten about how far across the intersection? 
A. About three-fourths across. 
Q. What makes you say that; why do you thinlr that; that 
is rig·ht hard to estimate, is it not? 
page 82 ~ A. Because I could tell where I was. 
Q. You did not see the cars when they hit at 
all f 
A. No, sir. 
By Mr. ~filler: At tl1is point, counsel request that the 
Court let the jury examine the slats in the truclr and also let 
the jury examine the Chevrolet car. 
By ~Ir. Goolrick: We also expect to sl1ow the condition of 
the Chevrolet car then and now. . 
By the Court: At this point, let the record show that the 
jury, in the presence of the Court and Counsel, are taken to 
the scene of the accident. 
Note: The jury, court and counsel arrived at the scene 
of the allegP.d accident, where Witness .J. M. Pierce, at the 
request of the ·Court, indicated certain points. The Chevrolet · 
car was inspected by the jury at this point and the Ellett 
truck was inspected by them in front of the courthouse on 
their return. -
At this point the jury, counsel and parties returned to the 
courtroom. 
By ~Ir. Goolrick: Your Honor, can we agree to put certain 
measurements in thP. record now. 
By the Court : Yes. 
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p31ge 83 ~ Counsel, Cou:rt and Jury having inspected the· 
scene of the accident and having taken certain 
measurements according· to the testimony of Witness J. 1\1:~ 
Pierce, these measurements are now put in the record and 
are as follows : 
From the point where Pierce placed Ford truck when he 
first saw Chevrolet to point he alleges impact occurred is 9 
yards; 
From straight line between these two points, and perpen-
dicular thereto, to point where he placed the Chevrolet car 
whP.n he first saw it is 23 yards; 
E_"'rom point of alleged impact to where front of truck came 
to rest is 12 yards. 
R·USSELL ELLETT, 
being recalled to the witness stand on cross examination, tes-
tified as follows: • 
CROSS EXAMINATION. 
Bv Mr. Goolrick: 
~Q. ~Ir. Ellett, you did not have any cuts on top of your 
head, did you? 
A. Skin was knocked off of it. 
Q. You have heard the doctors testify-
A. It was sore on top of my head and there seemed to be 
knots on it. - · 
(The witness stood aside.) 
page 84 ~ JACQUELIN 1\IIARSHALL PIERCE, 
being recalled to the witness stand by Counsel for 
Plaintiff, testified as follows : 
DIRECT EXAMINATION. 
Bv ~Ir. J\.Iiller : 
~ Q. Are you the sa1ne .~fr. Pierce who testified this morn-
ing? 
A. Yes, sir. 
Q. When you testified about the intersecti~n of Main and 
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Evans Street did you know then where the intersection wasT 
A. No, I had not been down there; I just said it approxi-
mately; that is, passing through the intersection as I go 
through frequently, and I had not been over to investigate, or 
measure, or look at it since, or measure the distance with 
my eye. It was just fron1 the automobile. 
Q. vVherP. did you think the intersection was? 
.A. I thought it was 15 feet or more in the opposite direc-
tion from where it was. vVhen I got there I found it was 
about 15 feet north. -
By the Court: 
Q. At the time of the accident were there cars standing on 
the corners there' 
A. Not that I re1nember; I remember a large van, a yellow 
van across there. 
page 85 ~ Q. vVhat do you mean by across thered) 
A. Across from vVeaver 's garage; they un-
loaded at that filling station on the corner. 
Q. How far fron1 the corner' 
A. The car was about 8 feet fron1 the corner. 
CROSS EXAMINATION. 
By 1\tir. Goolrick: 
Q. This n1orning you told this jury very expressly that 
when you first saw n:frs. Carpenter's car that your Ford 
truck was one-fourth across this intersection, did you not? 
A. Yes, sir. 
Q. You went down there a few n1inutes ago and when the 
J udgP. asked you, in the presence of the jury and the coun-
sel, to place where your truck was, you went and stood op-
posite the brick wall at Mr. Weaver's garage, how do you 
explain the fact that you placed your truck south of the in-
tersection when this morning you said it was one-fourth 
across the intersection when you first saw Mrs. Carpenter's 
car? 
A. Because I thought the intersection was wider than it 
''{as and I had never stood there. 
Q. \Vhy did you come here this morning- and testify to this 
jury and leave then1 under the impression you kne'v what you 
'vere talking· about when you had not been there to 
page 86 ~ see ? 
A. Your Honor, I s_aid my figures were approxi-
mate. 
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Q. You stated that about ~irs. Carpenter's carY 
A. As to the one-fourth. 
Q. You placed your Ford truck-you stooq. on the point 
where your .Ford truck 'vas when you first sa'v 1\{rs. Carpen-
ter's car coming from the west on Evans Street, then you 
placed yourself on the point where you allege the collision 
occurred, and the distance between the two points was 9 yards 
and you were going 20 miles an hour' 
A. I said not over 20 milos an hour. 
Q. Now, measuring a straight line between those two points 
to the point where you first saw 'lVIrs. Carpenter's car, you 
say was 23 yards, and you say her car was going 20 or 25 
miles an hour. Now, ho'v do you explain how your truck 
only went 9 yards, going 20 nliles an hour, while Mrs. Car-
penter's car, going 20 or 25 miles an hour, went 23 yards 7 
A. It could have been 13 as well as 23 yards. 
Q. The Court asked you to go and stand on all these points 
.and you did it, did you not 1 
A.. Yes, sir. 
Q. You sho,ved the jury, to the best of your knowledge, 
where you were 1 
A. Yes, sir. 
page· 87 } Q. If your testimony is worth anything at all, 
. how do you explain the fact that lVIrs. Carpen 
ter 's car went 23 yards and your car 'vent only '9 yards Y 
A. If she was going faster than I said she was-
Q. Assun1e that you wore going 20 miles an hour and you 
\vent 9 yards and lVIrs. ·Carpenter went 23 yards, now how 
fast would she have to be going to cover 23 yards while you 
were covering 9 yards-you are a high school student-that 
would be going over two and a half times as much, would it 
not~ 
A. Yes, sir. 
Q. And she ''rould have had to be going 50 miles an hour, 
would she not? 
A. Yes, sir. 
Q. And you told the jury this morning that she was going 
20 t.o 25 milPs an hour? 1 
A. In an automobile you cannot judge the distance like that. 
I said I was not going over 20 miles au hour. 
Q. How fast were you going? 
A. A.nywhere from 15 to 20. I don't know; I did not look 
at the speedometer. 
Q. You are doing nothing but guessing, are you? 
A. No. 
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By the Court: 
Q. Which 'vay was Mr. Ellett looking Y 
A. He was looking straight hi front of him. He 
page 88 ~ had just wiped. his windshield and took his hand 
off the wiper. 
Q. Did you not call his attention to this other carY 
A. No, I was afraid if I called his attention he might slow 
up ancl she might hit the car in the middle instead of in the 
rear. 
RE-DIRECT EXAMINATION. 
By Mr.. J\!Iiller : 
Q~ You told 1\{r. Goolrick, looking at a car coming to you, 
yon could not tell how fast it was going, did you not? 
A. No; he asked me how fast I thought it was going. I was 
just approximating; could have been 10 miles. 
Q. Could have been more than that Y 
A. Yes ; I don't think le'ss. 
RE-CROSS EXA.~IINATION. 
By ~Ir. Goolrick: 
Q. \Vhy do you think it could not have been less f 
A. Because if it had been going less it would have been 
going quite slow. You can judg·e the speed .of a car going 
10 miles an hour easier than yon can going 40 miles an hour. 
(Th~ '"itness stood aside.) 
page 89 ~ THURMAN JENKINS, 
. a witness introduced on behalf of the plaintiff, be-
ing :first duly sworn, testified as follows : · 
DIRECT EXAMINATION. 
By Mr. Bowers: 
Q. What is your name f 
A. Thurman Jenkins. 
Q. Where do you live Y 
A. In Culpeper. 
Q. What is your occupatk11 ~ 
·A. Automobile mechanic. 
Q. Where do you work Y 
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A. Dick Weaver's. 
Q. How long have you been working there? 
A. Five years. 
Q. What is the class of work you do in that garage Y 
A. Repair work. 
Q. On what? 
A. On automobiles. 
Q. Have you been repairing automobiles there for the past 
five years Y 
A. Yes, sir. . 
Q. Mr. Jenkins, tell the jury what you know concerning this 
accident that occurred down there on the 4th day 
page 90 ~ of October, 1937, between the Ellett car and Mrs. 
Carpenter's car? 
A. I was in the shop at the time of the accident. I heard 
the crash and went out to see what was wrong and the truck 
had already wrecked and turned over when I went down there 
and I helped to turn the truck off the boy. After we turned 
the truck off the boy I noticed one bent place in the rear fen-. 
der of the truck, about the center of the bumper, it looked 
like. 
Q. 'Vhich fender was that 1 
A. The left rear. 
Q. The left rear fender on the Ellett truck? 
. A. Yes, sir. 
By 1\{r. Goolrick: I object to what it looked like. 
By the Court: Objection sustained. · 
A. I did not see the accident. 
Q. How soon did you arrive out there after you heard the 
collision? 
A. I "Tent straight out. 
Q. How far did you have to travel before you got to the 
scene of the accident? ., 
.A. Frmn the shop door around to the street corner. 
Bv the ·Court : 
w Q. Had the truck come to rest when you saw it? 
A. Yes, sir. 
page 91 ~ By Mr. Bowers: 
Q. In what position was the Ellett truck (you 
say you raised it up )-in what position was .it on Main StreetY 
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A. It had turned around, aln1ost pointed back uptown, 
about the n1iddle of the street, probably over the middle of the 
street. 
Q. Where was 1\'Irs. Carpenter's car1 
A .. ~Irs. Carpenter's car 'vas pulled straight across the 
crossing on l\{ain Street, right on the corner. 
Q. Corner of what1 
A. Evans and ~fain Street. 
Q. Had it proceeded entirely across lVIain Street? 
A. Yes, sir. 
Q. Did you see 1\Irs. Carpenter? 
A. Yes, sir. 
Q. Did you talk with her? 
A. No, I did not. 
Q. Were you in hearing distance of any remarli she made' 
A. No, I never heard her make any ren1ark. 
Q. vVho was talking to her? 
A. I saw the car. 1\tirs. Carpenter was sitting in the car. 
She had pulled across the crossing, but I never talked to 
her. 
Q. How close by her were you f 
A. I passed her car 'vhen I went on to the wreck. 
page 92 ~ Q. Did you hear any remarks n1ade by 1\{rs. Car-
penter to any one else that was there at the time? 
A. No, sir. 
Q. Who was there f 
A. I don't know ; there "rere a whole lot of people there. 
Q. Did you make any examination of the Ellett car, the 
wheels or anything~ 
A. Not particularly. I noticed the place on the fender. Of 
course, the truck had already turned over and was mashed 
up that 'vay. 
·Q. Did you make any examination of 1\tfrs. Carpenter's carf 
A. No, I just passed along· in front of it. 
Q. So, you did not make any examination of either one of 
the cars? ' 
. A. No, sir, not a close examination. 
CROSS EXAl\1INATION. 
Bv ~Ir. Goolrick: 
·Q. l\1:r. Jenkins, the truck was pretty 'vell smashed up, was 
it not? 
A. Yes, sir. 
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'Q. 'Xhe fenders were all bent up and mashed up on both 
sides, were they not? 
A. I don't know about both sides. 
Q. Two wheels broken, were they not? 
page 93 ~ A. I don't remember about the wheels. 
Q. Did you not look in 1\:lrs. Carpenter's car and 
:see on the rig·ht-hand side an open can_, with milk in it, set-
ting on the .floor? 
A. No, I did not. 
Q. You did not see thatt 
A. No, sir. 
Q. ·You got out there after the accident was over' 
.A. Yes, sir. 
Q. How far north of the north curb of Evans Street, up the 
road 11orth from Evans Street did this truck come to rest? 
A. About 25 or 30 feet, I would say. 
(The witness stood aside.) 
page 94 ~ H. l\rf. HAWKINS, 
being recalled by Counsel for Plaintiff, testified 
.as follows: 
DIRE·CT EXA~IINATION. 
Bv 1\:lr. l\Hller: 
.. Q. 1\'Ir. Hawkins, you have already testified in this caseY 
A. Yes, sir. 
Q. Did you make any exan1ination the evening of the acci-
dent of the bumper on l\Irs. Carpenter's car~ 
. 
By lVIr. Goo Irick: I object to that; he has already testi-
fied this n1orning. 
By the Court: Unless it is lead:ng· up to something. 
By Mr. l\filler : ·I am leading- up to something; if not, you 
ca11 strike it out. 
By nir. Goolrick: A witness cannot be called back to testify 
to what he has already tP.stified to. 
By the Court: The objection is good as to that question. 
By 1\fr. lVIiller: 
Q. Did you make any special examination of the bumper 
on the Carpenter car, or had it been changed? 
By Mr. Goo Irick: I object. 
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By the Court: I think he can answer that. 
A. Yes,. sir. 
Q. Tell ·about it? 
page 95 } A. I just don't know how to answer the ques-
. tion. You just asked me a few minutes ago....:.... . 
Q. I ask you now, did you make any special examination 
of the bumper on l\frs. Carpenter's car and was there any 
indication it had been changed 1 
A. No; it was the same as that evening. 
Q. How was it that evening? · 
By Mr. Goolrick: I object; that has been over .. 
. BY the Court: Objection sustained. 
Q. Did yon notice any mar~s or dents in it Y 
By Mr. Goolrick: I object to that. 
By the Court: Objection sustained to that, on the ground 
it has already been asked. . 
By Mr. Miller : I understood him to say after he testified 
before there 'vere indications of-
By Mr. Goolrick (interposing): I object. 
By the Court: The objection is good. · The jury will dis-
regard that remark. 
(The witness stood aside.) 
page 96 ~ A. C. ELLETT, 
a witness introduced on behalf of the plaintiff, be-
ing :first duly sworn, testified as follows : . 
DIRECT EXAMINATION. 
Bv Mr. Miller: 
WQ. Are you the father of the plaintiff, the young man wl1o 
testified awhile ago? 
A. Yes, sir. 
Q. What are your initials Y 
A. A. C. Ellett. 
Q. How old are you? 
A. Forty-nine years old. 
Q.· Mr. Ellett, did you have any conversation-you were 
not present and don't know how the accident tool{ place Y 
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A. No, sir. 
Q. They sent for you as soon as· it happened and you got 
to town as soon as you could? 
A. Yes, sir. 
Q. Did you have any conversation with Mr. Carpenter, one 
of the defendants in this case, after the accident 7 
· A. Not immediately after the accident. 
Q. Some time afterwards, or any time at all~ 
A. Yes, sir. 
Q. What was itf 
page 97 r A. I went around to the Chevrolet place, where 
he works the Culpeper I\1:otor ·Company. I asked 
for Mr. Carpenter. I never met him before. He came in. I 
asked if he was the owner of the car. He said, yes. I asked · 
if. it was a family car; if his wife had the privilege of driving 
the car when she, wanted to. lie said she did. 
Q. Who was driving the car when this accident took place, 
if anybody? 
A. It was his wife. 
Q. What kind of occupation did your son follow up to the 
time he was injured in this wreck? 
A. He was a student at school. 
Q. What school~ 
A. Culpeper High School. 
Q. Was it your intention to send him further if he grad-' 
uated here? 
A. That iR what he wanted. He wanted a college educa-
tion. 
Q. Was he a hard student? 
A. Yes, I suppose you call it a hard student. 
Q. ~o what extent was he a reader? 
A. He took rig-ht much interest in it and always kept up · 
with l1is studies. 
Q. How has he been since the accident? 
A. He has been quite different from what he was. He has 
~ot to the point he don't seem to take any inter-
page 98 } est. in anything. 
Q. Have you noticed him try to read and fail 1 
A. He never reads much. He will take up a paper and 
probably read the headlines and his eyes begin to trouble him 
and he stops reading. · 
Q. He is correct in his statement about his age? 
A. Yes, sir. 
(The witness stood aside.) 
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page 99 ~ JOHN YOUNG, 
a witness introduced on behalf of the plaintiff, be-
ing first duly sworn, testified as follows : 
DIRECT EXA1IINATION. 
By Mr. Bowers: 
Q. vVhat is your name? 
A. John Young. 
Q. How old are you~ 
A. Thirty. 
Q. Where do you work f 
A. At Dick "\Veaver's garage. 
Q. How long have you been 'vorking there¥ 
A. Two years. 
Q. What do you do there? 
A. I drive the truck, the transfer. 
Q. "'\Vere you ·working there on the evening· of October 4, 
1937, 
A. Yes, sir. 
Q. Do you recall anything unusual happening there that 
afternoon late, or near there? 
A. About that date, you n1ust be referring to that wreck 
that was there. 
Q. Yes? 
A. I heard a collision out there and I was in the back of 
the shop and I did not see anything. After the 
page 100 ~ collision I ran to the door and I heard some one 
holler for help. I went to the truck and I helped 
to rP.move the truck fron1 over him. 
Q. What position did you find him in~ 
A. I found hiin with his head, the car resting here and his 
head on the ground, the car over him. 
By 1\fr. Goolrick: I would like the court to instruct the 
jury that this man heard .a collision and don't know what it 
was. 
By the Court: The counsel is right. 
Bv 1vir. Bowers : 
., Q. vVhat did it sound like? 
A. Like a car turning over. 
Q. vVhat do you say it sounded like? 
.A. Sounded like a car was tu ruing over. 
Q. "'\Vhat did you see after you g·ot there-did it sound like 
a. blow of any kind? 
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By 1\rir. Goolrick: I object to that. 
By the Court: Objection sustained. 
Q. What did it sound like1 
A. You know ho'v a bunch of old tin cans dropped over a 
rock pile sound; that is what. it sounded like. 
(The 'vitness stood aside.) 
pag-e 101 } J. R. LEATHERS, . 
a 'vitness introduced on behalf of the plainti~, be-
ing first duly sworn, testified as follows: 
DIRECT EXA:h1INATION. 
By 1\tir. :h!iller : 
Q. What is your name1 
A. ,J. R. Lea thP-rs. 
Q. You are a police officer of Culpeper, are you? 
A. Yes, sir. 
Q. How long· have you been such officer? 
A. About three years and one month. 
Q. Where were you on the 4th of October, 1937, some time 
in the afternoon, approxin1ately around 3 o'clock~ 
A. I was in town here. 
Q. Did you go to the scene of an accident down in front of 
this vVeaver garage, on lf.ain Street, about that hour? 
A.. Yes, I did. 
Q. What did you find theref 
A. Well, when I got down there I found :Mrs. Carpenter sit-
ting across the street, by Weaver's garage, in a car, and 
there was a truck laying out in the street there. There was 
no one around the truck at all. Two of them in the truck had 
been taken away. 
page 102 ~ Q. Did you exan1ine the condition of the ''pick-
up'' or truck, as it may be 1 
A. I did, slightly. I sa'v the "pick-up" laying in t.he road. 
It seemed to be mashed up right n1uch, and the rear end of it 
was laying about the center of the road and the front end 
was laying· in a sort of southwest direction from the scene 
of the accident, as near as I could say. 
Q. Did you examine any of the wheels on the truck? 
A. No, I did not examine any of the wheels. 
Q. When you 'vent to the scene of the . accident did or not 
you examine the rear left 'vheel of the truck? 
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A. I did not, any more than I did any other part of the 
truck. · 
By 1\{r. 1\Hller: Your Honor, if we are taken by surprise 
by this witness can we not refresh his memory. 
By the Court: If counsel will state that he has interviewed 
this witness by putting him on the stand and he makes a dif-
ferent statenlent now fron1 what he made before then he can 
refresh his memory. 
By 1\{r. Miller: I won't say it was surprise; just a differ-
ent statement. I a1n surprised. 
. By the Court : Go ahead. 
Q. ~{r. Leathers, do you remember stating to 1ne that the 
Carpenter car collided with it and then went across the street, 
to Evans Street, 9n the north corner~ 
By 1\{r. Goolrick: I object to that; trying to put 
page 103 ~ a whole lot of evidence in. . · 
By the Court: The witness has already stated 
he was not present at the scene of the accident and, having 
so stated, any testimony he gives with reference to that must 
be hearsay and the objection is good.-
Bv Mr. 1\Iiller : 
.. Q. I leave out the part Mr. Goolrick objects to. This 
scratch on the bumper, did you .not tell me the scratch on 
the bumper of the Carpenter car appeared to correspond-
By 1\fr. Goolrick (interposing): I object and object to his 
reading any statement to the jury. It is a matter of law, 
your Honor. IIe asked Mr. Leathers if he did not examine 
the left rear wheel of the truck. Mr. Leathers said he did 
not any more than any other part of the car. Mr. Miller 
said he was taken by surprise and wants to put in some al-
leged statement he took down that has no bearing on the 
subject. 
By the Court: 
Q. 1\Ir. Leathers, did you tell Mr. Miller that you had ex-
amined the Carpenter car? 
A. No, sir. 
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page 104 ~ CROSS EXA~1J!NATION. 
By Mr. Goolrick: 
Q. You are an officer of this town, was there any particu-
lar reason for you to examine a particular wheel of any car 
in a wreck? 
A. No, sir, I did not consider there was. 
Q. Did ypu see the Carpenter car 7 
A. I did. 
Q. Did you look in it 1 
A. No more than I could see the people in the car. 
(The witness stood aside.) 
page 105 ~ R. C. BURI{E, JR., 
a witness introduced on behalf of the plaintiff, 
l>eing first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By ~fr. Miller : 
Q. vVhat is your name 1 
A. ·R. C. Burke, Jr .. 
Q. How old are you 1 
A. Twenty-seven. 
Q. What business are you engaged in·¥ 
A. Worldng· for the Culpeper :rvrotor Company. 
Q. \iVhat do you do 1 · 
A. Repair cars when they are brought in. 
Q. Were you at this wreck, the accident that took place 
near vVeaver's garage on the 4th of October, 1937? 
A. No, sir. 
Q. Did you see the car when it was brought to this garage 1 
A. Yes, sir. 
Q. vVhat was the condition of it f 
A. The "pick-up" they brought in to.me to work on? 
Q. Yes, the truck f 
A. The left rear fender was bent in to the bodv and two 
or three spokes out of the left rear wheel. One" headlight 
'vas knocked off and the top of the "pick-up" was torn off 
and one door was broken and the leff rear radius 
page 106 ~ rod was bent. 
Q. Look at that 'vheel and see if that is the 
one that came off the car? 
A. That looks similar to the wheel that was on there, as 
far as I can tell. 
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Q. It has been testified here that was the wheel? 
A. It looks like it. 
Q. How did the bumper above that wheel appear to beY 
A. There is no bumper on the rear of the truck. 
Q. You never saw the Carpenter car at all? 
A. No, sir. 
CROSS EXAI\1INATION. 
By ~Ir. Goolrick: 
-· 
Q. Did not your company, the Culpeper Motor Company, 
put two new wheels. on this· truck~ 
A. Yes, sir. 
. Q. What was the n1atter with the other wheel? 
A. Both rear wheels bent. 
RE-DIRECT EXAMfN,f\.TION. 
By I\Ir. I\Hller: 
Q. What was the matter 'vith the other rear wheel Y 
A. It wobbled. 
(The witness stood aside.) 
page 107 ~ A. C. ELLETT, 
being recalled by Counsel for Plaintiff, testified 
as follows: 
DIRECT EXAI\:IIKATION. 
-By Mr. Miller: 
'Q. I did not know when you 'vere on the stand before, 1\{r. 
Ellett, that you had n1ade any examination of the truck be-
fore anything was clone to it 7 
By I\1r. Goolrick: I don't think that is proper, if your 
Honor please, to g·et a witness, after he has been on the 
stand and then talk to him without apprising counsel what 
he will ask. It is certainly against the ordinary rule. 
By :Nir. lVIiller: I have no objection to telling I\Ir. Gaol-
rick what it is. 
Note: ~Ir. l\Iiller informs ~fr. Goolrick privately what his 
question will be. 
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By Mr. Goolrick: I make no objection. 
By Ivir. Miller: 
Q. :nrr. Ellett, did you exa1nine the truck that your son was 
driving immediately after the accident 1 
A.. I clid. 
Q. Tell the jury what you found-tell them in your own 
language what you found about the fender-de-
page 108 ~ scribe the condition of the rear left fender of the 
truck? 
it. The rear left fender of the truck was mashed in, I 
would say, within a couple of inches of the body, pushed 
in just like some impact 'vhere it hit, and from the distance 
from the ground up to where this in1pression was it was not 
merely a fiat something that mashed it, but it had a curve to 
correspond with the curve of a bumper. 
By J\£r. Goolrick: I object. He can tell what kind of cut 
'vas there, but he cannot dra-\v any conclusion. 
By the Court: The latter part of the answer of the wit-
ness the Court will strike out and the jury will disregard it. 
Bv 1ir. ]\filler: 
·Q. Did this place you speak of on the fender-this place 
on the fender was pushed in, was it~ 
A. Absolutely. 
Q. How would that correspond with the distance between 
a bun1per and the ground, the bumper on a car and the 
ground? 
By J\{r. Goolrick: The bumper on this particular car .. 
By the Court: Or a bun1per the san1e distance from the 
ground. 
A. I cannot tell whether all are the same distance or not. 
pag·e 109 ~ By ~Ir. ]\filler: 
Q. How about a Chevrolet? 
A. I suppose-
Q. ~No supposing·. Do you know? 
A. I could not tell. 
Q. · Do you know whether all bumpers are the same distance 
from the ground, or not? 
By Mr. Goolrick: I object to that. 
, 
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By the Court: It is meaningless. 
(The witness stood aside.) 
By Mr. Miller: We rest for the plaintiff, subject to the 
introduction of certain bills. 
Note: At this point the hearing was adjourned to 1(} 
o'clock A. 1\L, Saturday, J\!Iarch 26, 1938. 
page 110 ~ Saturday, March 26, 1938. 
N otc: The hearing was resumed at 10 o'clock A. ~L 
By Mr. Miller: May it please your Honor, we wish to 
introduce the town ordinance for no other purpose than to be used by 1\{r. Goolrick and myself in the course of the 
trial. 
By the Court: Do you introduce it in evidence f 
By Mr. l\Hller: Yes. 
By l\{r. Goo Irick: What part do you wish to use? 
By the Court: Point out the part you ·wish to use. 
By Mr. Miller: \Ve might agree that the speed through a 
residential district in the town of Culpeper is 25 miles per 
hour and where the accident happened is in the residential 
dist~ct of the town, and in the town, as in the State, in enter-
ing an intersection that the party on the right has the right 
of way. 
By Mr. Goolrick: That is ~ matter of law for the Court to 
give an instruction on. That is misleading by itself. 
By the Court: As it was expressed by counsel it is not 
· correct. When two automobiles are approaching 
page 111 } at approxin1ately the same time that is correct, 
but that is a matter of instruction. · 
By J\fr. Miller: I have many decisions both ways. Sup-
pose you hold that is the law, but not the town ordinancer 
Bv 1\fr. Goo Irick: The State law controls. I have no ob-
jection to putting- it this way: that the ordinanc~ is the same 
as the State law. 
By l\ir. 1\iiller: That the town ordinance provides that any 
vehicle-
Bv 1\{r. Goolrick: I object to that. That ought to be cov-
ered by an instn1ction. If you put in here that the town 
ordinance covering the n1atter is th~ same as the State statute 
I will agree to that. 
By J\{r. ~f.iller: That the to'vn ordinance is that on en-
t<1ring 1\{ain Street the-
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By ~{r. Goolrick (interposing): I object. 
By the Court: 1fr. l\1iller, if you wish to discuss the mat-
ter I will send the jury out. 
By ~Ir. !Eller: ~1\11 right, sir. 
Jury out. 
By 1\ir. l\Hller: Senator Goolrick, here is all I am talking 
about: The town law is, Town Ordinances, p. 
page 112 r 49, Section 24, in two lines : ''All vehicles, 'vhen 
entering l\~Iain or PiedmOiit Streets from the side 
thereof, shall, immediately before entering such streets, 
stop.'' 
By l\{r. Goolrick: I expect to call one of these witnesses, 
recall him, to show that at the tune of the so-called accident 
the stop sign was gone and the State law provides that such 
stop signs arc only effective if they can plainly be seen. I 
am willing for that to go in, with the achnission that at the 
time of the accident the stop sign was gone. · 
By Mr. l\1:iller : I agree to ;that. 
By the Court : The town ordinance is introduced, with the 
stipulation that there was no stop sign at that time; that it 
was obliterated. 
Jury in. 
By Mr. l\Hller: When we adjourned yesterday, I believe 
\Ve rested, with the provision that we should introduce cer-
tain bills. 
Gentlemen of the jury, these are the bills enumerated here, 
in addition to the one for repairing the truck, which amount 
to $209.99, and here are· the cancelled checks that paid the 
hills, as set forth on the statement of expenses of Russell 
Ellett, herewith filed as "Plaintiff's Ex. 8 ". 
page 113 ~ The bill for the repair of the car Culpeper J\Io-
tor Company is also herewith filed, marked 
'' Plai~1tiff's Ex. No. 9 ", which is marked "paid", and 
amounts to $78.42. 
By ~ifr. l\Hller: YR. e rest. 
By ~ifr. Goolridr: Your Honor, I would like to make a · 
motion that would not be proper before the jury. 
By the Court : The jury 'vill retire. 
Jury out. 
By ~fr. Goolrick: If your Honor please, I move to strike 
the testimony, and the defense of this case is that there was 
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no negligence on the part of Mrs. Carpenter, and that even 
assuming that there was any negligence on her part that there 
was such obvious contributory negligence on the part of the 
defendant as to make it in1possible for him to recover in this 
case. 
I think that that the grounds in the motion are not only 
substantial, but I think they are overpowering, when we 
couple the testimony of the plaintiff's witnesses-the only 
two witnesses who knew anything· about the accid~ut, who 
might be called eyewitnesses, the plaintiff, himself, and ~{r. 
. Pierce-when we couple those with the admitted 
page 114 ~ physical facts of the_ case as shown by the plain-
tiff's own testimony. 
Now, if your I-Ionor please, what is the testimony of Mr. 
Pierce worth, and would tim Oourt permit the jury to specu-
late, or to base a verdict on such testhnony as he gave. \Vhen 
he was on the stand he said that when the Ford truck had 
entered the intersection and passed one-fourth through the 
intersection that he looked to his left and at a distance of 80 
feet, or approxin1ately 80 feet, from the intersection (after 
that he w·as more or less speculative as to from what point 
the 80 feet was to be n1easured) that he saw for the first 
time a Chevrolet car approaching. He did not say wheth.er 
the car stopped or not, whether it had stopped or not, and 
he did not know, therefore there is nothing in the evidence 
to show that she did no.t stop. It is no'v admitted that there 
is no stop sign there. It is g·one. The boy further testified 
that when the Ford truck had gotten three-fourths of the 
'''ay through the intersection that a car, some car, not iden-
tified as J.\Irs. Carpenter's car, struck the left rear fender of 
the truck, and then he detailed what happened, and what 
he said was that the Ford truck swerved to the 
page 115 ~ right, turned over on its right side, skidded over 
, for an indeterminate distance towards the right 
curb, then turned over again on its left side, described the 
arc of a circle, righted itself and turned over on its left side, 
with the boy caug-ht under it. That, if your Honor please, 
'vas his testimonv. · 
By the Court:" Halfway across that street is 12 feet, 6 
inches, according· to the engineer. '¥bile his Ford was go-
ing that 12 feet, 6 inches, the Chevrolet was g·oing 69 feet, 
sflven and a half times as fast, and, on that basis, the Chev-
rolet, if he were g·oing 20' n1iles an hour·, would haye to have 
been going· 150 miles an hour. · 
By .._1\fr. Goolrick: 'When we first went there, your Ifonor 
~uggested to the boy Pierce that he should first stand where 
he first saw that Chevrolet. He went there and he marked 
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the spot. Then your Honor told him to stand where·]le alleges 
the truck was. then and the Sergeant made the measurement 
from that point to the point where he indicated the truck was 
when he alleges it was struck and it was nine yards to t11at 
point. Then your Honor asked him to mark where the Chev-
rolet was when he first sa\v it and he indicated a 
page 116 ~ point which was 23 yards from a straight line be-
tween the first two points I have mentioned. 
These are the physical facts of this case. It is testified by 
J\fr. Hawkins, a witness for the plaintiff, that the only n1ark 
on ~Irs. Carpenter's car was not a dent in the front bumper, 
but a scratch about an inch wide and extending several feet 
along the bumper, and that was the only mark he s·aw on 
that car. l-Ie further testified that he went alongside of 
}.f rs. Carpenter's car and saw in her car an open oyster can 
of milk, with the top off and that the can had not been turned 
over and no 1nilk spilled from the can. Observ.e that Counsel 
for the Plaintiff seeks to prouuce the impression on the Court 
and the jury that ~irs. Carpenter, coming into that inter-
section, ran into the truck, drove into the left rear fender 
of tbi~ truck. Now, courts don't take the mer,e words of 
-witnesses where. they are contradicted, contradicted over-
'vhelmingly by the physical facts of the case, and I must say 
that I have never known a case ''rhere the physical facts are 
as ovel'whehuingly against the plaintiff as in this case. 
I feel the greatest sympathy for that youth. I hope he 
may entirely recover from his injury, but, your Honor, that 
. has nothing to do with this case. His counsel 
pag-e 117 ~ has not been able to make out a case. I think the 
boy has testified honestly and fairly, but take the 
facts I have referred to : no injury to this light Chevrolet car, 
running- into the body of a Ford truck; n1ilk in an open can 
not turned over and no n1ilk spilt; the fact that this' truck, on 
a wet street, scrapes the front bumper so as just to leave 
a scratch on it and then turns over in the street. and goes on, 
I believe, 12 to 14 yards up the street, describing a semi-
circle, and heads in the opposite direction from which it is 
g·oing. Now, the inference from that is so strong that I 
think the Court will say if could not have happened, except 
by speed and lack of control of that truck. In other word~, 
it is obvious these boys were going too fast and he lost con-
trol and the Carpenter car had nothing- to do with it. 
That is not all. But, even if your Honor was disposed to 
let that go to the jury, I don't think your Honor would let 
the fact of tl1e contributory negligence go unnoticed. Young 
Pierce said he looked and saw this Chevrolet car coming on 
Evans Street. Young Ellett said he did not see the Chevro-
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let car at all. He should have seen it; and the fact that he 
did not see it clearly establishes his contributory negli-
gence. 
page 118 ~ On those grounds I move the Court to strike 
the evidence and enter judgment for the defend-
ant. 
By Mr. ~£iller: 1\lay it please the Court, that is the most 
remarkable tuotion to be subn1itted I eyer heard. lVIy friend 
Goolrick has evidently overlooked the evidence. Does he re-
menlber that the plaintiff said that he did not see the Chev-
rolet car, but that he knew he was on the right side of the 
street and knew he was three-fourths of the way across the 
intersection. He said he did not see the Carpenter car, but 
· he heard it strike, then he was thrown against the top of the 
' car and hnn1ediatelv lost consciousness. Then that is fol-
lowed up by 1\{r. \\Teaver, who said he saw the truck turn 
over and 1\irs. Carpenter cOining away from there. 
By the Court: l\fr. 1\iiller, on the second ground on which 
he bases his motion to strike, that is, that the evidence shows 
contributory negligence on the part of the plaintiff, the most 
forcible argument to 1ny mind was that the driver of the truck 
did not see the car when it was apparent that the car was 
in sight; in other words, there has been some holding that 
just because a man thinks he has the right of way he is not 
permitted to drive blindly.- The plaintiff testified he did not 
- see the car at all. l-Ie did not see it before the accident; he 
did not see it at the tilne of the ~ccident; he was 
page 119 ~ unconscious and did not see it after the accident. 
The evidence of 1\fr. Pierce shows that if tho 
plaintiff had looked he would have seen it, and, if there were 
any difference, he had better opportunity to see than Pierce, 
because Pierce was sitting on the opposite side from which 
the car was approaching. 
By l\fr.l\Hller: I cite thP. case of lJiapp v. Holla;nd, (Va.), 
122 S. E. Reporter, p. 431. 
1\fr. Goolrick cites case of Nicholson v. Gadand, 156 Va. 
745. 
By the Court : On the question of the primary negligence,. 
as to whether this evidence sustains primary neg·ligence, you 
rely, in a large measure, on the evidence of 1\fr. Pierce, neces-
sarily, ~fr. 1\Iiller? 
By ]v[r. l\Iiller: ... 1\..nd the plaintiff's, too. 
By the Court: I say, in large measure. ~fr. Pierce's evi-
dence is contradictory in itself, to so1ne extent. I-Iis evidence 
made yesterday morning and his statement made after the 
vie\v are son1ewhat conflicting. In the case of Pa.ce v. Da.vi.c: 
(I have forgotten the Virginia Report citation-I remember 
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the case) the plaintiff's evidence was so contradictory of it-
self that the' Court of Appeals said that it was not sufficient 
on which to base a verdict. That evidence is di-
page 120 ~ rect and his cross exainination was much more 
contradictory than ]/fr. Pierce's here, but :Nir. 
Pierce's evidence. is, as I sa.y, contradictory. On the question 
of primary negligence I am speaking now. The deductions 
to be had froin the truck, itself, to Iny mind, are not definite. 
Here is a truck that had been through the accident of sliding 
on its side, skidding on its side, of turning over twice, and 
Jnust, necessarily, have been physically greatly damaged. I 
tl1ink tho conclusion is almost inescapable that there was 
much greater dan1age to that truck from what happened after 
the impact than what happened at the impact, making any 
deductions from the physical condition of the truck, itself, 
rather far-fetched. I think, perhaps, those wheels may have 
been broken, and the probability is they were. broken, by the 
sliding and turning over, rather than the impact. However, 
~fr. Pierce does testify that there was impact, and if that 
was caused by the negligence of the defendant and was the 
primary cause of the condition of this truck, that would not 
relieve the defendant of negligence, if she were otherwise 
guilty of negligence, and, primarily, also, th9 question of 
the weight of the testhnony is a question for the 
page 121 ~ jury, so, while 1\fr. Pierce's testimony is, as I 
say, vague and somewhat contradictory, the Court 
thinks that is a question for the jury to pass on. 
The nwre serious question, to my n1ind, is the second 
ground of defense, that, even if the defendant was guilty of 
negligence, that the plaintiff, himself, was guilty· of contribu-
tory pegligence equally as culpable as the defendant's pri-
mary negligence. The evidence is that he did not see this 
car before the impa<~t, at the time of the impact, or subse-
quent to the in1pact. Ordinarily a driver has to use rea-
~onable care to prevent injury to others. The Court would 
have to hold that it is a Inatter of law, to take it away from 
the jury, at this point. I don't think this is necessarily a 
n1atter of Jaw. Primarily, it is a question for the deter-
mination of the jury. While the Court is in some doubt .pn 
this ri1otion and considers it seriously, yet I am also aware 
of the rule that tho nwtion to strike, especially when made., 
at the end of the testimony of the plaintiff, is sparsely used 
in Virginia, and is a n10tion to be sparsely used, as I see it, 
· when the Court . is in any serious doubt as to 
page 122 ~ what the Court should do. The Court has greater 
opportunity when all the evidence is in to pass 
on the questions; so that~ because the Court i..s in doubt 
98 Supreme Court of Appeals of Virginia. 
Mt·s. Stella Carpent·er. 
whether this motion should prevail at this time, the Court 
overrules the motion. 
By ~Ir. Goolrick: I don't take any exception, be·cause I 
waive it by putting on evidence. 
By the Court: Let the jury come in. 
Jury in. 
EVIDENCE FOR DEFENDANT. 
MRS. ST.ELLA CARPENTER, 
the defendant, being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Goolrick: 
Q. Your name is Stella Carpente.r?. 
A. Yes, sir. 
Q. ·Where do yon live 1 
A. About a mile and a half west of town . 
.;; Q. Are you married? 
A. Yes, sir. 
Q. On the day of this accident were you driving your hus-
band's Chevrolet car? 
page 123 ~ A. Yes, sir. 
. Q. Whom did you have in your car with you? 
A. I had my little boy and my little sister. 
, Q. How old is your boy' 
A. Six years old. 
Q. How old is your little sister? 
A. Eight years old. 
Q. How old are you? 
A. Twenty-four. 
Q. How long· have you been driving a carY 
A. Nine years. 
Q. Did you have any family supplies of any kind with vou 
on thi~ day? .. 
~A. Yes, I had a gallon bucket, just a little over half full 
of mille -
Q. Please describe ·what kind of bucket it was 1 
A. It "ras an oyster bucket; just an ordinary gallon oyster 
bucket. · 
~· Did it have a top on it¥ 
A. No, sir. 
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tJ. As near as you can approximate, how large an opening 
was in the bucket 1 
A. Just about that wide (indicating); just ordinary gallon 
bucket. 
By the Court: 
Q. About 7 inchest 
page 124 ~ A. Yes, sir. 
By Mr. Goolrick: 
Q. Where was the bucket at the time of the accident? 
A. It was setting right down in front; right beside me. 
Q. What character of car was this, a sedan or coach? , 
A. Coach. 
Q. Two-door coach? 
A. Yes·, sir . 
. Q. Where were the two little children? 
A. On the back seat. 
Q. You were driving? 
A. Yes, sir. 
Q. And the oyster bucket was in the front of the car by -
your side? 
A. Yes, sir. 
Q. "'\Vhat, if any, milk was spilled out of that bucket by 
any contact of your car with the Ford truck? 
A. Just about two tablespoonfuls, maybe not that much. 
Q. vV as the bucket overturned f . 
A. No, sir. 
Q. Mrs. Carpenter, where had you been and where were 
. you going on this afternoon? 
A. I had spent the day at my mother's that day. I did some 
. sewing and I was going into town to do some 
page 125 ~ shopping. 
direction 1 
Q. You were on what street and going in which 
A. I was· going east. 
Q. On what street? 
A. On Evans Street. 
Q. Please state what, if anything, {'OU did when you came 
to the intersection of Evans and Ma1n Streets Y 
A. When I got to the intersection, I brought my car to a 
stop, and looked up· and down, both ways. I did not see 
anything, so I pulled over. When I got about halfway over 
a Ford truck came up, and glanced against my car. 
Q. Which way was the Ford truck going? 
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A. Going north. . 
· Q. You looked up and down the street and did not see any-
tiling coming? 
A. That is right. 
Q. What, if any, other vehicle was on the west side of ~fain 
Street, to your right Y 
A. There was a large van setting about half a block from 
the service station. 
Q. Describe the van, was there a body to it? 
A. There 'vas a h·ailer. 
Q. It had a body¥ 
A. Yes, sir. 
Q. That was parked on the right-hand side, 
pag·e 126 ~ looking south, of ~:fain Street f 
A. Yes, sir. 
Q. Did that obstruct your view to any extent! 
A. Yes, it did. 
Q. You say you brought your car to a stop f 
A. Yes, sir. 
Q. 'Then, what did you do; did you proceed across Main 
Street in high, or in low, or in second? 
A. Of course, I started off in low; I don't know which 
gear I was in, second or low. 
Q. You don't know which, you say, second or low~ 
A. No, sir. 
Q. At what rate of speed 'vere you traveling after you had 
stopped your car and had started ag·ain across ~fain StreetY 
A.· Well, I was not going oyer 8 or 9 miles an hour; maybe 
not that much. 
Q. You say that the Ford "pick-up" truck glanced against 
your car. vVhat do yon mean by thatf 
A. Well, when I first sa'v the truck it was middle ·way of 
the cab; then it just glanced my bumper. 
Q. It did not turn the milk over, you say¥ 
A. No, sir. 
Q. Did it jar your carY 
A. No, sir. 
page 127 ~ Q. After this glancin~· blow, what did you do 1 
A. I stopped immediately. 
· Q. What did the truck do? Tell the jury, as 'veil as you 
recall 1 
A. Well, the driver pulled the truck to the right, then 
pulled it short back to the left and turned it over twice. 
Q. Can you give a little fuller description of what the 
truck did do 7 
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A. It turned over once and then catne back up on its wheels, 
the hind wheels raised up, then it spun around and then 
came back on its back and then turned over on its left side. 
A. After the glancing blow, you say yon brought your car 
to a stop in the intersection? 
A. Yes, sir. 
Q. vVhat did you do then' 
A. I pulled to the sidewalk and stopped. 
Q. On what side of the street~ 
A. Right next to 1fr. vVeaver's garage. 
Q. On the rig·ht side, looking east? 
A. Yes, sir. 
Q. Did Sergeant IIawkins then con1e up and look at your 
carf 
A. Yes, sir. 
Q. ~i1~s. Carpenter, which car, your Chevrolet, 
page 128 ~ or the Ford truck, entered the intersection of 
those two streets first¥ 
A. I did. 
Q. Are you positive of that~ 
A. Yes, I am positive of that. 
Q. Was there any other car in that intersection to your 
right or your left when you drove in that intersection? 
A. No, sir. 
Q. So, the Ford came up after you had been in the inter-
. section 1 
A. Yes, sir. 
Q. You say. you, l1ad crossed beyond the center of Main 
Street before you were hit 1 · 
A. Yes, sir. 
Q. Did you run into the Ford truck, or did it run into you 1 
A. It ran into me. 
Q. You say ·you had these two little children in the car 
with you 1 
A. Yes, sir. 
Q. What condition is your Chevrolet car in now as com-
pared to the condition it was in at the tin1e immediately after 
the accident? 
A. In nne condition. 
Q. Is there any change at all except the usual 
page 129 ~ wear and tear f 
A. No.· sir. 
Q. Has it been in' any accident 1 
A. No, sir. 
Q. Where did you go after the accident? 
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A. I \vent on uptown. 
Q. Then you went home f 
A. Yes, sir. 
Q. Did you know ho·w badly young Ellett was hurt at that 
time~ 
A. No, sir. 
Q. Did you see hhn when he went away from the car! 
A. I saw somebody; I don't know whether him or not. I 
tl1oug·ht it was the Pierce boy. He came back of my car; his 
face and nose were bleeding. 
Q. Did you know either one of the boys? 
A. No, sir. 
Q. You were, of course, driving this car with full authority 
from vour husband? 
A. Yes, sir. 
Q. You and your husband and child all live together! 
A. Yes, sir. 
CROSS EXAl\1INATION. 
:;. By lVIr. l\Hller : 
Q. l\1rs. Carpenter, that bucket you speak of, 
r>ag·e 130 ~ was there anything oyer the top of it at all' 
A. No, sir. 
Q. Is it the same size all the way frorn the bottom up¥ 
A. Yes, sir. . 
Q. S01netiines these buckets are sn1aller at the top than 
at the bottOin, but this was the same size all the way up? 
A. Yes, sir. 
Q. What time of day was it? 
A. About 4 o'clock. 
Q. How far in the intersection of the two streets were you 
when you discovered the presence of the truck~ 
A. Just about halfway, or a little over . 
. Q. vVhere was the truck when you first saw it? 
A. I did not see it until he ran in front of me. 
Q. Did you look both ways to see if anything coming? 
A. Yes, sir. 
Q. If the truck was coming why was it you did not see it, 
'vhen you say you had stopped and looked both ways~ 
A. Before I pulled out I looked both ways and did not see 
anything· con1ing- there and after I saw n1y way was clear 
I did not look any more. It could have been coming behind 
this van and I could not see it. 
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Q. If you could not see it for the van the driver 
page 131 } of the truck could not see you for it, could he! 
:By lVIr. Goolrick: I object to his asking her whether the 
driver of the truck could see her. 
By the Court:. Objection sustained. 
By Witness : I was looking ahead of me and another car. 
-coming straight to me, a Chevrolet coupe. · 
By ~1r. Miller : 
Q. It had not gotten to the intersection' 
A. No, sir. 
Q. You "rere looking straight ahead? 
A. Yes, sir. 
Q. You saw this other car coming and you were going at 
the rate of about nine miles an hour 7 
A. Something like that. 
Q. Ho'v do you fix n_ine miles an hour 7 
A. Could not have been over that. 
Q. IIow do you tell~ Can you tell when you are going nine 
miles an hour f 
A. Yes, sir. 
Q. Did you look at your speedometer? 
A. I don't remember. 
Q. How long did you stop at the intersection? 
.A.. I stopped long enough to look up and down. 
Q. I-I ow long did you stop? 
A. I would, say a couple of minutes, or something like 
that. 
pag·e 132 ~ Q. Did you stop five minutes? 
A. No, sir. 
Q. You stopped a couple of minutes? 
1\.. Yes, sir. 
Q. While you were there did you see this other car com-
ing down Evans Street? 
A. Yes, I saw the car coming- towards me. 
Q. After you went into the intersection, you looked straight 
al1ead of you, because you saw the car con1ing·? 
A. Yes; I looked both ways before I started in the inter-
section. 
Q. How fast was the truck, driven by ~1r. Ellett, going 
at the time it passed you? 
A. I could not say. 
Q. vVas it going fast or slow7 
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A. I could not say. I did not see it until it run into me .. 
He cut right short to the right and then to the left. 
Q. How could he cut it? You say he glanced right by 
you. You did not see him until he ran in front o-f you, you 
say1 
A. That' is right. 
Q. You say you were going nine miles an hour ; he was com-
ing down Main Street; he was clearly on his right-hand side,. 
was he not¥ 
A. I don't kno'v which side he was on. 
page 133 ~ Q. "\\T ere you in the middle of the street when 
you struck hin1 1 Were you on the north of Evans 
Street, or south of Evans Street, when the collision occurred r 
.A .. I don't know whether north or south. I guess yon call 
it south. I was on n1y rig·ht-hand side. 
Q.. You were on your right-hand side~ 
A. Yes, sir. 
Q. On the south of the intersection? 
A. Yes, sir. 
Q. He struck you then, did heY 
A. Yes, I guess so. 
Q. On the south. Then he was thrown clear across the 
street and went around the other side before he stopped 7 
A. He was not thrown; he cut the truck to the right, then 
be cut it right back to the left. 
Q. If you had been over at the south side of the intersec-
tion you would have ru.n right into Weaver's garage, would 
vou not? 
., A. I don't ,understand the question. 
Q. I asked you on which side of Evans Street you were 
after yon got into the intersection, you said on the south 
sidef 
A. I said on the right-hand side. I don't know whether 
south or not. 
Q. You were on the rig·ht-hand side? 
page 134 ~ A. Yes, sir. 
Q. You know what the intersection is 1 
A. Yes, sir. 
Q. Evans Street comes in there and comes across ].fain 
Street~ 
A. Yes, sir. 
Q. \Vhen you were g·oing· across Evans Street and in the 
intersection you were on the north side of Evans Street, or 
the south side of Evans Street, as it crosses 1\f.ain Street 
when the accident occurred, is that right~ 
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A. Yes, that is right, I guess. 
Q. Right up to the edge of the intersection is between 
Evans Street and ~fain Street-that is l~ight, is it not? You 
said you were on the south side of Evans Street and on the 
right-hand side, is that right~ 
A. Yes, I guess so. 
Q. And it was then that this car glanced by you and struck 
the bumper of your oar, is that right? 
A. I said I 'vas right 'in ·the center. 
Q. You were ,vhatf 
A. I was over halfway across the intersection. 
Q. You were halfway across, but you have said you were 
on the south side of the intersection. You don't mean vou 
were in the middle of the intersection, do you? ., 
.A.. Sure, that is what I mean. 
Q. Take this book. Here is Evans Street go-
page 135 ~ ing up this way. Here is l\{ain Street. You were 
coming down Evans Street, you were going from 
west to east, were you not~ 
A. Yes, sir. 
Q. This car was coming· down ~lain Street from the south, 
going north, was it not¥ 
A. Yes, sir. . . . 
Q. Y:ou say you stopped before you entered the intersec-
tion of Evans Street ana l\fain Street? 
A. Yes, sir. 
Q. You were on the right-hand side before you entered 
l\fain Street 1 
A. Yes, sir. Q. V\7ere you as far as you could get across there? 
.A .• Yes, sir. 
Q. You were as far as you could get on the right-hand side 
before you entered the intersection·¥ 
By Mr. Goo Irick: As far as she could get on the right-hand 
side of ·whatf 
Q. FJvans Street. You said you were as far on the right-
hand· E:ide of Evans Street \Yhcn you entered l\iain Street as 
you could get, is that right f 
A .. Yes, sir. 
Q. Then you continued straight across 1 
A. Yes, sir. 
· Q. You never turned to the right or left! · 
page 136 ~ A. No, sir. 
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Q. But went straight across. 
A. Yes, sir. 
Q. No\v, then, 'vhen you had gotten about halfway across, 
as I understood you, this car g-lanced by you, is that right? 
..c\.. Yes, sir. 
Q. The cae glanced by you? 
A. Yes, sir. 
Q. What did the car do then 1 
A. Vv ell, he cut it to the right, right short to the right, 
aud then he cut it back to the left. 
Q. If he had eut if to the right he would have missed you, 
'vould he not f · 
.i\.. l-Ie 11ever cut it until he got right in front of me. 
Q. Yon did not see hin1 until he cut it~ 
A. I sa'v hhn when he come right in front of my car. 
Q. lie j.ust glanced by you and struck your bumper and 
did not injure your car at all-what caused the car to turn 
overf 
Bv 1\fr. Goolrick: I object to that. That is for the jury 
to determine. 
By the Court: Objection sustained. 
Q. In going across ~Iain Street, Nirs. Carpenter, where was 
this van-as vou started on ~fain Street after 
page 137 ~ you had stopped where was it~ 
A. It was setting about half a block right 
across the street there. 
Q. How far down ~Iain Street, looking north, did this van 
obstruct your view-bow far could you see looking· south f 
A. I could not see very far, because the van was not set-
ting· right up to the walk. It 'vas setting·, I would say, almost 
three feet from the walk. 
Q. liow far was the van from the intersection of the 
street~ 
A. Half a block, or more. 
Q. 'Vhen you 'vere crossing the intersection, in which di-
rection were you looking·, towards the van' 
A. I was looking straight ahead. 
Q. Looking straight ahead? 
A. Yes, sir. 
Q. And you never looked any other way~ 
.A ... No, sir, not after I stopped and looked and sa'v my way 
clear; I looked straight ahead. 
Q. You could not very well see any cars coming if the van 
obstructed your view~ 
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Mrs. Stella Carpenter. 
A. No, I could not see up the street very far. 
Q. You were driving not over nine miles an 
pag·e 138 ~ hour, ev:en after the van ceased to obstruct your 
view of cars approaching from the other direc-
tion, if you bad looked to the right you could haye seen this 
car con1ing, could you not 1 
A. Yes, I g·uess I could, after I got in the intersection. I 
just did not think to look any more after I saw my way was 
~lear. 
Q. Driving the car, as you say you were, about ni~e miles 
an hour in the intersection, in what distance could you have 
stopped your carl Could you have stopped it in two feetY 
A. I could have stopped it pretty quick. 
Q. If you had thrown on your brake you could have stopped 
it practically hnmediately 1 
A. Yes, I did. 
Q. You say you did stop it? 
~~. Yes, sir. / 
Q. You say you were looking right straight in front of you .. 
You were as far to the south edge of Evans Street as you 
could get-that is 'vhere you say you were7 
A. Yes, sir. 
Q. vVhen the car struck your bumper did it knock you back 
at alB 
A. No, sir. 
Q. Then, you took particular notice, as I un-
page 139 ~ derstand it, that the driver of the truck tried to 
swerve to the right, is that right? 
A. Yes, he cut to the right, then back to the left. 
Q. If you had looked up 1\tlain Street, in a southerly di-
rection, and had seen this truck coining, you could have 
stopped your car immediately1 
A. Yes, sir. 
Q. Stopped im1nediately 1 
A. Yes, sir. 
Q. :Mrs. Carpenter, l1ow often have you traveled over that 
road~ 
A.. Very often. . 
Q. Tell n1e how often-we will no.t have any fuss about it-
jnst the facts? 
A. Very often. 
Bv the Court: 
· Q. Do you averag·e twice a week? 
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Mrs. Stella Garpent·er. 
A. I don't say every week. I don't average twice a week 
everv week. 
Q ... But the average through the year t 
A. Yes, sir. 
By Mr. Miller : 
• Q. You bring crean1 to town? 
A. Yes,. sir. 
Q. Did you have cream or milk in that bucketf 
A. J\!Iilk. 
page 140 ~ Q. How often do you come to town during the 
. year"/ 
.... 6:.... Sometimes I don't come but once a week; that is Sat-
urday night~ If there is anything especial I have to have 
I come oftener. 
Q. How far do you live from town t 
A. About a mile and a half. 
Q. Up the 'pike~ 
A. Yes, sir. 
Q. How often do you stop at that intersection when you 
are going throug·h there? 
A. Every time I come. 
Q. You always stop there f 
A. Yes, sir. 
Q. Are you certain of thatf 
A. Yes, sir. 
Q. Who else did you see, do you remember, who you sa'v 
down there that davl 
A. Yes, I saw my"' uncle standing there on the corner. 
Q. And as this car scraped by you, you noticed the driver 
attempted to turn to the right~ 
A. Yes, sir. 
By 1vir. Goolrick: How often will your Honor permit that 
question¥ · 
By the Court: The objection is good. 
page 141 ~ By .1Yir. Miller: 
Q. vVhere are those children no,vf 
.A. They were in the back. 
Q. I say now? 
A. Thev are at home. 
Q. Do you remmnber, 1Yirs. Carpenter, down there, just 
after the accident, that you made a remark in the presence 
·of Mr. Hawkins and several others, that it was your faultf 
R. Ellett, an infant, etc. v. R. & S. Carpenter. 109 
]}frs. Stella Carpenter. 
A. No, sir, I don't. 
Q. You never made such a remark1 
A. No, sir. 
Q. vVhom do you recall, beside your uncle, being there f 
A. ~{r. Hawkins was the only one that came up there. He 
and ~{r. ·Leathers came up together. 
Q. After this collision, after this truck, as you say, ran 
by your car and bumped your bumper, as you say, you 
stopped imn1ediately, of course 1 
A. Yes, sir. 
Q. Did you watch the truck then? 
A. Yes, I kept my eyes on it. 
Q. You kept your eyes on the truck after it struck your 
· bumper¥ 
A. Yes, sir. 
Q. "\Vhen this truck, as you say, glancod your car, was your 
car thrown back at alU 
page 142 ~ A. No, sir. 
Q. \Vere you acquainted with the driver of 
the truck? 
A .. No, sir. 
Q. You•did not know him¥ 
A. ·No, sir. 
(~. I-Io'v long did you watch that truck after it turned over? 
_I\. How long· did I watch jt after it turned over? 
Q. You watched it all the way and saw it go over twice? 
A. Yes, sir. 
Q. And turned around and headed this way¥ 
A. Yes, sir. 
(~. I am going· to ask you this question once more-you 
are positive that you did not see or hear that truck coming 
until it brushed by you 1 
A. No, sir, I did not. . 
lJ. And, still, as I understood you to say, when he did that 
he undertook to turn-did he turn to the right before he 
struck, or afterwards f 
A. Afterwards. . 
q. He· :ciicCno(undertake to turn the car to the right until· 
after he had struck you? 
... ~\.. ·No, sir. 
Q. Was it the rear of his truck that collided with your car, 
or the front? 
A. Rig·ht where the body joins the cab. 
pHge 143 ~ Q. Just where the cab unites with the body? 
A. Yes, sir. 
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Q. That is the part that collided with your bump~r' 
A. Then you noticed him turn to the right immediate~yt 
.. A.. Yes, sir. 
Q. And then you saw him turn back again Y 
A. Yes; he cut it to the right and then he cut it back to 
1he left. 
Q. Of course, after he collided with you, you had to go all 
the way across Evans Street, did you not Y 
A. Yes, sir. 
(The witness stood aside.) 
Bv ~{r. Goolrick: The defense rests. 
By the Court: The defense rests; is there any rebuttal t 
By 1\Jr. Ivliller: The plaintiff rests. 
Bv Ivlr. Goolrick: I renew the motion I made at the con-
clusion of the plaintiff's testin1ony, on the same grounds; 
which motion was overruled, to which ruling exceptibn was 
taken. 
Note: At this point the jury was excused until 2 P. Ivi. 
page 144 ~ OBJECTION.S TO INSTR-UCTIONS. 
~ 
By ~{r. l\iiller: Defendant's Instruction A is objected to 
because there is no evidence to show that there was any con-
tributory neg·ligence. . 
Defendant's Instruction B is objected to for the san1e rea-
son. 
Defendant. 's Instruction C is objected to for the same rea-
son. 
Defendant's Instruction D is objected to because there is 
no evidence to sustain such conduct on the part of the plain-
tiff. 
Defendant's: Instruction E is objected to because the Court 
tells the jury that if ~:Irs. Carpenter stopped her car at the 
intersection of the streets before entering and then entered 
the intersection before Ellett she was entitled to the right of 
way, and if after so entering she drove her car over and 
across l\Iain Street in a reasonable and prudent manner un-
der the traffic conditions then existing, then she cannot be 
held responsible for the injury to Ellett and your verdict 
Rhould be for the defendant. This is not a sound 
pgae 145 ~ proposition of law, because ~Irs. Carpenter says, 
herself, that when she entered the intersection she 
did uot see the car driven by the plaintiff; did not and does 
not now know where it was when she entered the intersec-
R. Ellett, an infant, etc. v. R. & S. Carpenter. 111 
tion; said she could, but did not, see any car except the one 
in front of her on Evans Street. We think in view Qf the 
evidence here that it is clearly error to instruct the jury 
that 1\frs. Carpenter was entitled to the right of way over 
tho plaintiff, even though she did enter the intersection be-
fore the plaintiff, if the plaintiff was on his side of the road 
and driving at a rate of speed not in excess of twenty-five 
1niles an hour. 
Defendant's Instruction F is not objected to. 
Defendant's Instruction G is withdrawn. 
By 1\Ir. Goolrick: Instruction No. 1 is offered by the plain-
tiff with the following words erased: "or by her running 
the car in which she was riding at a rate of speed in excess 
of that fixed by the town ordinance, which is twenty-five miles 
in residence districts and fifteen miles in busi-
page 146 ~ ness districts, if the jury believe from the evi-
. deuce that she did so without the want of ordinary 
care on the part of the plaintiff that helped to bring about 
the accident", to the giving of which said instruction with 
the said words left out the defendant objected and the Court 
sustained tlw said objection and refused to give the said 
instl'uction as so offered, to which action in so doing the 
plai;ntiff excepted upon the ground that the instruction sets 
forth a sound proposition of law when applied to the evi-
dence in this case. 
Plaintiff's Instruction No. 2 is withdrawn. 
PJaintiff's Instruction No. 3 is objected to by Counsel 
for Defendant and the Court refused same, and the Plaintiff 
excepted to the action of the Court in refusing to give said 
instruction because this instruction as drafted enunciates a 
sound proposition of law as applied to the evidence in this 
case. 
Plaintiff's Instruction No. 4. The Court granted Instruc- . 
tion No. 4 offered by the Plaintiff, to which action Counsel 
for Defendant excepted, assigning· the following grounds, 
to-wit: 
1. That the plaintiff's tcstin1ony shows that as 
page 147 ~ a tnatter of law he was guilty of contributory 
negligence and, therefore, this question should 
not be subn1ittcd to the jury; 
2. That the physical facts show that the hnpact of the two.· 
ca.rs could not have caused the plaintiff's truck to have turned 
· over and that this part of the instruction, therefore, should 
not be given. 
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Plaintiff's Instruction No. 5 is withdrawn. 
Plaintiff's Instruction No. 6 is withdrawn. 
Plaintiff's Instruction No. 7 is withdrawn. 
Plaintiff's Instruction No. 8 is withdrawn. 
Plaintiff's Instruction No. 9. The Court gTanted Plain-
tiff's Instruction No. 9, ·to which action of the Court Counsel 
for the Defendant excepted on the ground that the plain-
tiff's contributory negligence is sho,vn as a matter of law 
by his own testimony and by the physical facts in evidence .. 
Plaintiff's Instruction No. 10 is withdrawn. 
Plaintiff's Instruction No. 11 is withdrawn. 
page 148 ~ Note: The hearing was resumed at 2:'o'clock 
. · .- P .. 1\L, with the jury in. _ · 
The Co'\lrt read the instructions to the jury, argument.· was 
bad by Gounsel for the parties, and the jury then retired, 
later returning with the following_ verdict: 
"'V'e, the jury, on the issue joined find in favor of the 
plaintiff against the defendant, Stella Carpenter, and assess 
his damag·es at $10,000.00, and on the issue joined, as to the 
defendant, R.ay Carpenter, we find in favor of said defendant, 
Ray Carpenter.'' 
By the Court: Is that your verdict, gentlemen of the juryf 
To which the jury responded affirmatively. 
By Mr. Goolrick: If your Honor please, Counsel for the 
defendant, Stella Carpenter, moves the Court to set aside 
the verdict of the jury on the following grounds: 
. ' . 
1. For error of the Court in refusing to sustain the mo-
tion of Counsel for Defendant to strike the testimonV' at ·the ' 
conclusion of all of the evidence. · .. 
2. Because the verdict is contrary to the law and the evi-
dence. 
page 149 } 3. Because the verdict is without evidence to 
support it and against the weight of the evi-
dence. 
4. Because contributory negligence of the plaintiff appears 
fro1n his own testitnony as a matter of law. 
. 5. Because of the error of the Court in granting two in-
structions asked for by the Counsel for the Plaintiff, the 
grounds for the exception to these instructions having been 
heretofore stated and put in the record. 
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And Counsel for the Defendant further moves the Court 
to set aside said verdict and enter judgment for the defend:.. 
ant, Stella Carpenter. 
Teste : This 25th day of August, 1938. 
ALEXANDER T. BROWNING, ~udge. 
page 150 ~ CER.TlFICATE #2. 
The four photographs identified by my signature "A. T. 
Browning, Judge", written on the backs thereof, are the 
photographs introduced in evidence on the trial of this cause 
as Exhibits Nos. 1, 2, 3 and 4 with the evidence of George 
M. Jameson. 
Teste : This 25th day of August, 1938. 
ALEXANDER T. BROWNING, Judge. 
page 151 ~ CERTIFICATE #3. 
The 1\fap identified by my signature, "A. T. Browning, 
Judge", endorsed on the back thereof, is the map formally 
introduced in evidenc-e with the testimony of S. F. Rixey. 
Teste: This 25th day of August, 1938 . 
. A.LEX.&NDER T. BROWNING, Judge. 
page 152 ~ CERTIFICATE #4. 
The two certificates identified by my signature, "A. T. 
Browning, Judg·e'', endorsed on the backs thereof, are the 
certificates introduced in evidence as Exhibits #7 and #8 
with the evidence of Russell-Ellett on the trial of this cause. 
Teste: This 25th- day of August, 1938. 
ALEXANDER T. BROWNING, Judge. 
page 153 ~ CERTIFICATE #5. 
The trial court gTanted the two following instructions num-
bered respectively 4 and 9 at the instance of counsel for 
plaintiff, and the defendants objected to the granting of the 
instructions, which objections were overruled, and the. deM 
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fendants by counsel excepted and gave their reasons for ex-
cepting as stated in the stenographic report, which steno-
graphic report is embraced in Certificate #1: 
4. 
The court further instructs the jury that if they should 
find fron1 a preponderance of the evidence that Ellett was 
driving lawfully upon Main Street in the town of Culpeper, 
Virginia, at the tilne and place indicated by the pleadings, 
and was driving his truck along- said street without negli-
gence on his part; and that the defendant, Stella Carpenter, 
was then and there operating an automobile approaching 
~fain Street along Evans Street in an easterly direction, and 
entered the intersection of said streets, and was not then and 
there exercising· clue and reasonable care under the circum-
stances of the case, and struck the plaintiff's truck on th~ 
left side thereof, but on the right side of ~fain Street with 
her automobile, and as a direct result thereof the plaintiff's 
truck was turned over and he was injured as shown by the 
evidence, and that the proximate cause of his injuries result-
ing from turning his truck over 'vas the careless and negli-
gent conduct of the defendant in the operation 
page 154 ~ of l1er car; then the jury should find for the plain-
tiff such stun as they should find from the evi-
dence he is entitled to recover; unless you further believe 
from the evidence that plaintiff was guilty of neg·lig·ence con-
tributing to the injury. 
Endorsed: Given-.A .. T. B. 
9. 
The court further instructs the jury that if it believes from 
the evidence that the plaintiff was driving his truck on the 
4th day of October, 1937, along ~lain Street in tlie town of 
Culpeper in a northerly direction at a lawful rate of speed, 
and to the right of the center of said street, and that when 
the truck so driven was crossing Evans Street and had en-
tered the intersection of l\iain and Evans Street, the defend-
ant Stella Carpenter, driving an automobile owned by her 
husband, entered the same intersection at approximately the 
same titne frotn the west and to the left of the plaintiff's 
truck, she goinp: in an easterly direction, then under such 
conditions the plaintiff had the right of way over the defend-
ant, and it then becan1e and was the duty of the defendant 
while driving the automobile to use and exercise reasonable 
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and proper care in crossing · Main Street, and while in the 
intersection, and if she failed to use such care, but negligently 
.and carelessly drove the said automobile into and ag·ainst · 
the plaintiff's truck while in the intersection causing it to 
turn over, and that as a direct and proximate 
page 155 r result of such negligence on the part of. the de-
fendant the plaintiff was injured as. shown by the 
evidence, then the defendant is liable to the plaintiff and the 
jury will find in favor of the plaintiff such damage as it be-
lieves from the evidence he is entitled to recover; unless, the 
jury further believe front the evidence the plaintiff con-
tributed to his injury by his own negligence.'' 
Teste: This 25th day of August, 1938. 
ALEX:AJ.~DER T. BROW~~ING, Judge. 
pag·e 156 r CE.RTIFICATE #6. 
The court at the instance of counsel for defendants gave 
the follo,ving instructions, numbered a, b, c, d, e and f re-
spectively, all of which were objected to by counsel for plain-
tiff, and reasons for the objections are set forth in the 
stenographic report embraced in Certificate #l; and the 
plaintiff by counsel excepted to the action of the court in 
~p·anting the said instructions at the instance of the defend-
ant, and the exceptions are· based upon the same ground as 
the objections to the granting thereof: 
(A) 
The Court instructs the jury that tl1e burden of proving 
11eg·ligence of the defendant, as charged in plaintiff's notice 
of motion, rests upon the plaintiff, Ellett, and such negli-
gence 1nust be proved by a preponderance of the evidence; 
and the Court further instructs the jury that a verdict against 
the defendant cannot be based on mere conjecture, but there 
·must be a preponderance of proof that the negligence of 
the defendant was the proximate cause of the injury .to the 
plaintiff; and further there can be no recovery on the part 
' of the plaintiff, if any act of negligence on his part, con-
tributed to or was the proxi1uate cause of the accident. The 
burden of proving contributory neglig·ence on the part of 
the plaintiff rests upon the defendant unless it appears from 
the plaintiff's own evidence o:r from all the facts and cir-
cumstances of the case. 
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page 157 ~ (B) 
The Court instructs the jury that they cannot return a 
· verdict in favor of the plaintiff in this case if they believe 
from the evidence that he was guilty of any one or more 
acts of. negligence that caused the accident or proximately 
contributed thereto. 
Wright v. Perry, 166 Va. 222 .. 
(C) 
The Court instructs the jury that if they believe, from 
the evidence that the accident in which the plaintiff was in-
jured,. resulted from the concurring negligence of both plain-
tiff and defendant, then neither can recover damages of the 
other, since courts will not attempt under such circumstances 
to balance the negligence of one against the other tq ascer-
tain which was most at fault .. 
(D) 
The Court instructs the jury that if they believe from the 
evidence that imn1ediately before and at the thne of the ac-
cident the plaintiff, Ellett, was driving his truck at a speed 
or in a manner so as to endanger or be likely to endanger 
life, limb, or property of others on the street, and particu-
larly the defendant, ~Irs. Carpenter, or that at the time of 
. the accident he did not have' his truck under proper con-
trol1 and that as the proximate result thereof the accident 
occurred,. then you should find a verdict for the defendant. 
2154 (108-109)~ 
pag·e .158 r (EJ 
The Court ·instructs the jury ti1at if they believe, from the 
evidence, that ~Ir·s. Carpenter stopped her car at the inter-
section of Evans and ~lain Streets before entering and then 
entered the intel'section before Ellett, she was entitled to 
the right of way and if, after so entering, she drove· her car· 
over and across Main Street in a reasonable and prudent 
manner, under traffic conditions then existing •she cannot 
be held responsible for the injuries to Ellett and your verdict 
should be for the defendant.. , 
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(F) 
The Court instructs the~ jury that it is your duty to try 
and decide this case solely upon the law and tlte evidence, 
and in reaching a verdict it is your duty to do so without 
regard to any feeling of sympathy or compassion for the 
plaintiff, growing· out of the injuries sustained by him. In 
'other words, the Court instructs you that such verdict as 
you may find, either for the plaintiff or the defendants, must 
rest exclusively upon the evidence as presented to you and 
upon the law as given to you by the Court. 
B. & 0. Railroad v. JVIcl(enzie, 81st Va. 71. 
Endorsement on margin of each instruction as follows : 
"Given-A. T. B." 
Teste: This. 25th day of August, 1938 . 
page 159 ~ 
. ALEXANDER T. BROWNING, .Judge. 
CERTIFICATE #7. 
The instructions referred to and certified in Certificate~ 
#5 E;tnd #6 are all the instructions granted at the instance 
of plaintiff and defendants, and no objections or exceptions 
made to any instructions refused by the .trial court. 
Teste : This 25th day of August, 1938. 
ALEXANDER T. BROWNING, ,Judge. 
page 160 ~ CERTIFICATE #8. 
The car wheel on which a slip of paper is pasted with my 
signature, "A. T. Browning, Judge", written thereon for 
identification under the words: ''This is the car wheel in-
troduced in evidence,'' is the "rheel referred to as Exhibit 
with the testhnony of R. A. .Johnson, and which. was intro-
duced in evidence with his testimony. 
Teste: This 25th day of August, 1938. 
ALEXANDER T~ BROWNING, Judge. 
iH~ Supreme Court of Appeals of Virginia. 
page 161 ~ IT IS AGREED between counsel of record for 
Plaintiff and Defendants this 25th day of August, 
. 1938, that the car wheel on which there appears pasted a 
slip of paper with the signature of the Judge of the Trial 
Court, "A. T. Browning Judge", written thereon under the 
words: ''This is the car wheel introduced in evidence'' is 
the car wheel introduced in evidence at the trial of the case 
of Russell Ellett, an infant by A. C. Ellett his next friend, 
·v. Ray Carpenter and Stella Carpenter, recently pending in 
the Circuit Court of Culpeper County, \\irginia. 
August 25th, 1938. 
BURNETT :MILLER, 
Attorney for Plaintiff. 
C. 0 'CONOR GOOLRICI(, 
Attorney for Defendants. 
The above Agreement was entered into and signed in my 
presence on the 25th day of ~l\.ugust, 1938. 
Teste : This 25th day of August, 1938. 
ALEXANDER T. BROWNING, Judge. 
page 162 ~ IT IS .AGREED AND UNDERSTOOD this 
25th day of August, 1938, between counsel of rec-
ord for plaintiff and defendants in the case styled Russell 
Ellett, an infant hy A. C. Ellett his next friend, v. Ray Car-
penter and Stella Carpenter, pending and recently tried in 
the Circuit Court of Culpeper County, Virginia, that the pho-
tographs introduced in evidence, the map made b7 S. F. Rixey 
introduced in evidence, and the two certificates Introduced in 
evidence, and also the car wheel introduced in evidence can 
all be used and referred to in the SuprCine Court of Appeals 
of Virginia when the case is heard there, in event a writ of 
error is granted to the plaintiff in error. 
Witness the following signatures and seals this 25th day 
of August, ··1938. 
BURNETT 1\:I:ILLER, (Seal) 
Counsel for Plaintiff. 
C. O'CONOR GOOLRICI{, (Seal) 
Counsel for Defendants. 
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The above AgTeement was entered into and signed in my 
. presence this 25th day of August, 1938. 
Teste : This 25th day of August, 1938. 
ALEXANDER T. BROWNING, Judge. 
page 163 ~ Russell Ellett, an infant, by A. C. Ellett, his next 
friend, 
v. 
Ray Carpenter and Stella Carpenter. 
To 0. 0 'Coilor Goo Irick, Attorney of Record for Defendants: 
Take notice that on the 25th day of August, 1938, at the 
hour of eleven o'clock A. lVL, I .will, at his office in the Oir-
cttit Court Room building in the town of Culpeper, ' 7irginia, 
present to Judge A. T. Browning, certificates for signature 
in the above-styled cause. 
Given under n1y hand this 25th day of .... t\.ugust, 1938. 
BURNETT :MILLE·R, 
Attorney of Record for Plaintiff. 
Service accepted this 25th day of Aug., 1938. 
C. 0 'OONOR GOOLRICK, 
For Defendant. 
pag·e 164 ~ I hereby certify that on this the 25th day of 
August, 1938, when certificates of exception were 
sub1nitted to 1ne for signature, that C. 0 'Conor Goolrick, 
Attorney of record for Defendants, was present . 
. 
Teste : This 25th day of Aug·ust, 1938 . 
. ALEXANDER T. BROvVNING, Judge. 
}Jage 165 ~ I hereby, this 25th day of August, 1938, desig-
nate and direct Burnett J\Hller of counsel for 
P1aintiff, to forthwith transmit the certificates I have signed 
to the Clerk of the Circuit Court of Culpeper County, Vir-
ginia. 
Teste : Tl1is 25th day of August, 1938. 
ALEXANDER T. BROWNING, Judge. 
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page 166 ~ Virginia : 
In the Clerk's Office of the Circuit Court of Culpeper 
County. 
I, C. T .. Guinn, Clerk of the Circuit Court of Culpeper 
County, Virginia, do hereby certify that the foregoing is a 
true a:nd correct transcript and copy of the record in the case 
of Russell Ellett, an infant, by A. C. Ellett his next friend 
v. Ray Carpenter and Stella Carpenter, pending and tried 
in the Circuit Court of Culpeper County, . Virginia; 
And I further certify that notice of the time and place of 
applying _for the transcript and copy of this record wa~ given 
as required by Section 6339 of the Code of ·virginia to C. 
0 'Con or Goplrick, Fredericksburg, Virginia, .Attorney of 
Record for the Defendants; · 
And I further certify that notice of the time and place 
of presenting certificates of exception to the Judge of the 
trial court for signature was duly given in writing to counsel 
of record for Defendants; 
And I further certify that the certificates of exception 
when signed were transmitted to me as clerk of this court 
and delivered to n1e by Burnett ~filler, Attorney of record 
1 for the Plaintiff, on the 25th day of August, 1938, and in 
this the clerk's office of the Circuit Court of Culpeper 
County, Virginia. . . 
Given under my hand this 25th day of August, 1938. 
C. T. GUINN, 
Clerk Circuit Court Culpeper County, Va .. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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